Public right

Section I.
The right of a state.

§43

o sum of the laws which need to be promulgated generally in order to
<ing about a rightful condition is public right. — Public right is therefore a
siem of lams for a people, that is, a multitude of human beings, or for a
sultitude of peoples, which, because they affect one another, need a rightful
ondition under a will uniting them, a constitution (constitutio), so that they
may enjoy what is laid down as right. — This condition of the individuals -
within 2 people in relation to one another is called a civil condition (status
4ilis), and the whole of individuals in a rightful condition, in relation to
{5 own members is called a state (civitas). Because of its form, by which all
¢ united through their common interest in being in a rightful condition,
4 state is called a commonmwealth (res publica latius sic dicta).! In relation to
sther peoples, however, a state is called simply a power (potentia) (hence
 the word potentate). Because the union of the members is (presumed to be)
“one they inherited, a state is also called a nation (gens). Hence, under the
- general concept of public right we are led to think not only of the right of 2
state but also of a right of nations (ius gentium).® Since the earth’s surface is
1ot unlimited but closed, the concepts of the right of a state and of a right
. of nations lead inevitably to the idea of a right for a state of nations (ius
gentium) or cosmopolitan right (ius cosmopoliticum). So if the principle of
outer freedom limited by law is lacking in any one of these three possible
forms of rightful condition, the framework of all the others is unavoidably
_undermined and must finally collapse.

§ 44.

It is not experience from which we learn of the maxim of violence in
" human beings and of their malevolent tendency to attack one another
‘before external legislation? endowed with power appears, thus it is not

¥ republic in the broad sense

‘ The English terms “municipal law” and “international law” might be used here, if it were
kept in mind that Kant's concern is only with a priori principles. However, given the
meaning of Recht specified in AK 6: 229, it seems preferable to continue using this term
throughout: das §ffentliche Recht or “public right.”

¢ Although Kant continues to use Gesetzgebung and Gesetzgeber, which were translated in
Private Right as “lawgiving” and “lawgiver,” he is now discussing a condition in which there
are positive laws. Hence “legislation” and “legislator” seem appropriate.
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Every state contains three authorities within itf that is, the general
united will consists of three persons (trias politica): the sovereign authority
. (Sovereignty)" in the person of the legislator; the executive authority in the
person of the ruler (in conformity to law); and the judicial authority (to
award to each what is his in accordance with the law) in the person of the
judge (potestas legislatoria, rectoria et iudiciaria). These are like the three
propositions in a practical syllogism: the major premise, which contains
the Jaw of that will; the minor premise, which contains the command to
behave in accordance with the law, that is, the principle of subsumption
under the law; and the conclusion, which contains the verdict (sentence),
what is laid down as right in the case at hand.
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- § 46.
_ The legislative authority can belong only to the united will of the people.

For since all right is to proceed from it, it cannot do anyone wrong by its

law. Now when someone makes arrangements about anather, it is always

possible for him to do the other wrong; but he can never do wrong in what

he decides upon with regard to himself (for volenti non fit iniuria).' There- 6:314
fore only the concurring and united will of all, insofar as each decides the

same thing for all and all for each, and se only the general united will of

- the people, can be legislative.

: The members of such a society who are united for giving law (socictas

- ctvilis), that is, the members of a state, are called citizens of a state (cives). In

terms of rights, the attributes of a citizen, inseparable from his essence (as

 a citizen), are: lawful [reedom, the attribute of obeying no other law than

that to which he has given his consent; civil equality, that of not recogniz-

L also im Inneren)
£ Or “powers” [Gewalten]. In §43 and §44 Kant used Macht (potentia), which was translated

as “power.” He now begins to use Gemalt (potestas). But once he distinguishes the three
“powers” or “authorities” within a state, it is only the executive authority that has “power” in

6:313 the state ¢ them and therefore no
f nature. Command to Jegye one sense, i.e., it is the authority which exercises coercion.
! Herrschergemalt (Souverinitit). In this initial distinction of the three authorities within a state
$ Kant specifies that “sovercignty” belongs to the legislative authority. Subsequently he intro-
A state 45 duces, without explanation, such a variety of terms that it is not always clear which of the

three authorities is under discussion. I have used “sovereign,” without noting the word used,
only when Kant specifies Souverin. When “sovereign” is used for Herrscher or Beherrscher, a
note is provided. Otherwise I have used the more general “head of state,” except for
passages that might indicate that one (physical) person has both legislative and executive
authority.
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o h{S—‘OWHW. s avit imagpendence, of owing his esttenc;avn‘:jM) and g members of it, the right to organize it or to cooperate fo.r.introducing
0 Wn rights and powers as 3 member of the ¢q preserVaﬁo certain laws. It follows only that, whatever sort of positive laws the
e choice of another among the people. From his m‘;lmOIlWealth’ Not citizens might vote for, these laws must stll not be contrary to the

his civil personality, his attribute of not needing ¢ gpendenCe follgy, ‘natural laws of freedom and of the equality of everyone in the people
another where rights are concerned. & 10 be repr €senteq by corresponding to this freedom, namely that anyone can work his way

up from this passive condition to an active one.

one of the peopie Someenc wpg o S , .
P also a member of | ’ . part of the CoOmmonweg] All those three authgnues in a state are dignities, a.md since they a}'lse
necessarily from the idea of a state as such, as essential for the establish-
‘ment (constitution) of it, they are civic dignities. They comprise the relation
of a superior over all (which, from the viewpoint of laws of freedom, can be
none other than the united people itself) to the multitude of that people
severally as subjects, that is, the relation of a commander™ (imperans) to those
who obey (subditus). ~ The act by which a people forms itself into a state is
the original contract. Properly speaking, the original contract is only the
ea of this act, in terms of which alone we can think of the legitimacy of a
state. In accordance with the original contract, everyone (omnues et singuli)
: within a people gives up his external freedom in order to take it up again
immediately as a member of a commonwealth, that is, of a people consid-
ered as a state (universi). And one cannot say: the human being in a
“state has sacrificed a part of his innate outer freedom for the sake of an
end, but rather, he has relinquished entirely his wild, lawless freedom in
order to find his freedom as such undiminished, in a dependence upon
laws, that is, in a rightful condition, since this dépendence arises from his
own lawgiving will.

ty and thejy
The woodcutter [ hire etlc:

a, wl : .
» who goes into people’s

. . i se people lack civi ;
existence is, as it were, only il personal

: inherence. —
work in my yard; the blacksmith in Indi

§48.

Accordingly, the three authorities in a state are, first, coordinate with one
another (potestates coordinatae) as so many moral persons, that is, each com-
plements the others to complete the constitution of a state (complementum ad
sufficientiam).” But, second, they are also subordinate (subordinataé) to one
another, so that one of them, in assisting another, cannot also usurp its
function; instead, each has its own principle, thatis, it indeed commands in
its capacity® as a particular person, but still under the condition of the will of
a superior. Third, through the union of both each subject is apportioned his
rights.26 :
It can be said of these authorities, regarded in their dignity, that the will

! Wiirden
" Gebeitenden

" complement to sufficiency
* Qualitit

i Vermigen
£ Handlanger
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assign (allot) to a subject what is his. Since
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There are thus three distinct authorities (potestas legislatoria, exectloria,
diciaria) by which a state (civitas) has its autonomy, that is, by which it
iself in accordance with laws of freedom. — A state’s
their being united (salus rei publicae suprema lex est).
not be understood as the melfare of its
piness can perhaps come to them more
i tate of nature (as Rousseau asserts)
nt. By the well-being of a state is
dition in which its constitution conforms
ht; it is that condition which reason, oy a
bligatory for us to strive after.

GENERAL REMARK

On the effects with regard to rights that follow frotm the natdre of the

civil union.

A.

quire with any practical aim in view into the origin

of the supreme authority to which it is subject, that is, a subject ought not to
gin of this authority, as a

reason subtly for the sake of action’ about the ori
right that can still be called into question (ius controversum) with regard to
the obedience he owes it. For, since 2 people must be regarded as already

united under a general legislative will in order to judge with rightful force

be better instructed

 from a king badly instructed to a king to
the supreme law. The saying seems to stem from

* The well-being of the commonwealth is
Cicero De Legibus 3.8, Salus papuli suprema lex esto.
! erktiitig verniinfleln
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about th i
o t}fl: supreme authority” (summium imperium), i
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pudg eilrlwme than as the present head of state (su
-~ Whether a state began with an actual contract of gy

subiectionis civili
vectionis oivilis) as a fact, or whether power cam. £
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who can resist him, and this is self-contradictory. In that case the
reign behaves through its minister as also the ruler and so as a despot;

¢ illusion that allows us to think of the people, through its deputies,
¢ limifing authority (though it has, properly speaking, only legislative
hority) cannot conceal the despotism, so that it does not come to light
the minister takes. The people, in being represented

tle
ﬁether pointless and, moreover, threaten a state with zezason i the measures
aving pondered over the ultimate origin of the a thange ts deputies (in parliament), has, in these guardians of its freedom and
; Uhority now pyj; its, men who have a lively interest in positions for themselves and their

ilies, in the army, the navy and the civil service, that depend on the
lways ready to play into the government’s hands 6:320

inister, and who are a
nstead of resisting its encroachments; besides, a public declaration of

sistance requires unanimity in a people which has been prepared in
Jjvance, and this cannot be permitted in time of peace). — Hence a so-
lled moderate constitution, as a constitution for the inner rights of a
Ltate, is an absurdity. Instead of belonging to right it is only a principle of

rudence, not so much to make it more difficult for a powerful transgres-
- of the people’s rights to exercise at will his influence® upon the govern-
ment as to disguise his influence under the illusion of an opposition

6:319  expell .
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saying “All authority is f ”
. ty is from Goq means. This saying is not an asser;,
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only rights against his subjects and no duties (that n: the sovereign ha permitted to the people.
_* Therefore a people cannot offer any resistance to the legislative head

fulfill).” — Moreover, even if the or -
contrary to law, for example, if }%: ng(;f::he soverelgn, the ruler; proceed of a state which would be consistent with right, since a rightful condition
assigning the burdens of the state in matteraga;n St tl?e law of equality in is possible only by submission to its general legislative will. There is,
forth, subjects may indeed oppose this ini S ol taxation, recruiting and so therefore, no right to sedition (seditio), still less to rebellion (rebellio), and
but not by resistance. ustice by complaints (gr avaning) {east of all is there a right against the head of a state as an individual
Ind'eed, even the constitution cannot contai . : person (the monarch), fo atiack his person or even his life (monarcho-
make it possible for there to be some aut_hz 2un any article that would | machismus sub specie tyrannicidii)® on the pretext that he has abused his
Supreme commander” in case he should violat rig 10 @ state 10 resist the authority (tyrannis). — Any attempt whatsoever at this is high treason
and so to limit him.2 For, someone who is t T' - law of the ?0nstituu'on’ ~ (proditio eminens), and whoever commits such treason must be punished
must have even more power® than he who cilln?lt th ¢ authority in a state by nothing less than death for attempting ‘0 destray his fatherland (par-
power as he has; and, as a legitimate cOmmr;:l (;]e Iimlts’ or at least as much ricida). — The reason a people has a duty to put up with even what is held
to resist, he must also be able 1o o i nder® who directs the subjects to be an unbearable abuse of supreme authority is that its resistance to
having rightful force in any case that co em_and to render a judgment the highest legislation can never be regarded as other than contrary to
able to command resistance publicly, T mgls up; consequently he has to be law, and indeed as abolishing the entire legal constitution. For a people
commander’ in a state is not the Su};r:me o case, howe‘fer’ the supreme to be authorized to resist, there would have to be a public law permitting
commander; instead, it is the it to resist, that is, the highest legislation would have to contain a provi-
sion that it is not the highest and that makes the people, as subject, by

* Staarsgemalt

,,Jgf;f"/md“’”de” one and the same judgment sovereign over him to whom it is subject.
(2274 o . . . . . .

r This is self-contradictory, and the contradiction is evident as soon as one

asks who is to be the judge in this dispute between people and sovereign

" keine (Zw angs-) Pllichten
(for, considered in terms of rights, these are always two distinct moral

7 obersten Befehlshaber
= Macht
* rechtmdssiger Gebieter

5 "
oberst,
ersten Befellshaber ¢ seine willkiirlichen Einfliiffe

4 murder of a monarch under the guise of tyrannicide
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tion,
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sfat
sito the machinery of government
organized almost entirely for war). The only way the state can then gradu-
ally correct this mistake it has made, of conferring hereditary privileges
contrary to right, is by letting them lapse and not filling vacancies in these

positions. So ithasa provisional right to let these titled positions of dignity
- continue until even in public opinion the division into sovereign, nobility

and commoners has been replaced by the only natural division into sover-

THE METAPHYSICS OF MORALS

the sovereign to do this, with a view to his own or the people’s
28C but only whether it would be in accord with the rights of the
for it to have an estate of persons above it who, while themselves
cte, TC still forn rulers” (or at least privileged) with respect to tha
le. — The answer to this question comes from the same principle as
eply tO the preceding one: “What a people (the entire mass of sub-
not decide with regard to itself and its fellows, the sovereign can
qot decide with regard to it.” Now an hereditary nobility is a rank that
rit and also provides no basis to hope for merit, and is thus a
ty without any reality. For if an ancestor had merit he could

th it to his descendants: they must acquire it for them-
range things in such a way that talent and

ent for
nt
le

not bequea
ves, since nature does not ar
ji, which make meritorious service to the state possible, are also heredi-
. Since we cannot admit that any human being would throw away his
it is impossible for the general will of the people to assent to
h a groundless prerogative, and therefore for the sovereign to validate
The anomaly of subjects who want to be more than citizens of the

e, namely born officials (a born professor, perhaps) may have crept
from older times (feudalism, which was

F' ¢ign and people.

Certainly no human being in a state can be without any dignity, since

he at least has the dignity of a citizen. The exception is someone who has
Jost it by his own crime, because of which, though he is kept alive, he is
made a mere tool of another’s choice (either of the state or of another

citizen). Whoever is another’s tool (which he can become only by a verdict
and right)® is a bondsman” (servus in sensu stricto) and is the property

(dominium) of another, who is accordingly not merely his master (herus) but
also his owner (dominus) and can therefore alienate him as a thing, use him
as he pleases (only not for shameful purposes) and dispose of his powers,

* Befehlshaber

¥ Urteil und Recht
® [ eibeigener, technically, “serf.” In 6:241 Kant classed Leibeigene and Sklaven together: they

would be “human beings without personality.” In 6:324 he used grunduntertinig (glebae
adscripti) — as in the present passage he uses Gutsuntertan (glebae adscriptus) — and called serfs
servi. Here too he refers to a Leibeigener as servus in sensu stricto or simply servus. In 6:333, 2
criminal is said to have reduced himself to the status of a slave, Sklavenstand. 1 shall
henceforth reserve “serf” for Gutsuntertan and “slave” for Sklave and use the more general

“bondsman” for Leibeigener.
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person, by a COHtraCt;‘ ‘ . Ames- On the other hand, c:ounterfeitin.g rn(?ney or bills of ex-
; “theft and robbery, and the like are public crimes, because they
Lirthe commonwealth and not justan individual person. — They can
s arising from a mean character (ndofis abicciac) and
viglent character (indolis violentae).
ishment by @ court (poena forensis) — this is distinct from natural pun-
(poena naturalis), in which vice punishes itself and which the
Jator does not take infto account — can never be inflicted merely as a
to promote some other good for the criminal himself or for civil
[t must always be inflicted upon him only because he has committed a
For a human being can never be treated merely as a means to the
g the objects of rights to things: his

oses of another or be put amon
e personality protects him from this, even though he can be con-

snied to lose his civil personality. He must previously have been found
ishable before any thought can be given to drawing from his punish-
d of receivin + something of use for himself or his fellow citizens. The law of
§ Wages .shment is a categorical imperative, and woe to him who crawls

(elebae adscri 5 ugh the windings of eudaimonism in order to discover something that
1), by Whic jeases the criminal from punishment or even reduces its amount by the

someone i
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as er’ 4 3P
contract, for a time or inde ﬁlslilt)erlt;perty. In the Jatt ¥ laborer

pS

by his crime, hj N
only by his ;‘1:; ;‘;E’JJ:CRIOn cannot be inkerited, tz)eeci?e }? perM{mz sub Lantage it promises, in accordance with the Pharisaical saying, “It is
bondsman because he‘h Of can a bondsman’s offSprir(: Ehas neurre stter for one man to die than for an entire people to perish.” For if justice
parents have an absolutaS SIVen rise to the expense of bfin ¢ claimeg 2 oes, there is no longer any value in human being’s living on the earth. —
¢ natural duty to educ & educa&‘d; What, therefore, should one think of the proposal to preserve the life of a
death if he agrees to let dangerous experiments be

riminal sentenced to

case the par .
barents are in bondage
2de on him and is lucky enough

to survive them, so that in this way
enefit to the commonwealth? A court
ould reject with contempt such a proposal from a medical college, for
istice ceases to be justice if it can be bought for any price whatsoever.
But what kind and what amount of punishment is it that public justice
akes its principle and measure? None other than the principle of equal-
ty (in the position of the needle on the scale of justice), to incline no more
6 one side than to the other. Accordingly, whatever undeserved evil you
inflict upon another within the people, that you inflict upon yourself. If
you insult him, you insult yourself; if you steal from him, you steal from
yourself; if you strike him, you strike yourself; if you kill him, you kill
yourself. But only the lamw of retribution (ius talionis) — it being understood,
of course, that this is applied by a court (not by your private judgment) ~
can specify definitely the quality and the quantity of punishment; all other
principles are fluctuating and unsuited for a sentence of pure and strict
justice because extraneous considerations are mixed into them. — Now it
~ would indeed seem that differences in social rank would not allow the
principle of retribution, of like for like,” but even when this is not possible

E.

On the i 1
1€ right 1o punish and 2o grant clemency

The right 1o S A
Dpunish is the ri
ght a ruler has aga;
gamst a sub

upon him because of h
s having commj i
therefore not be punished; one caml;?i;(:irlmefThe
raw from

transgressi .
it gr ession of public law that makes s
zen 1s called a gyme si omeone who co

ject to inflict pai
h‘ead of a state can
his dominion, =

‘ . ; : : mmits it unfit
(crimen publicum); 5o the ﬁrsI: (};)r( mmm). but s also called a public o pe
Ivate crime) js brought before a civil ccgll?t
Ity

the latter b
efore a crimi
of money or good minal court. = Embezzlement, that is. i

£00ds entrusted for » hatis, misappropriation -
aud in buyin ;
g and

Seﬂlng, Whell COH]HHtted in SuCh a Way that the Other Could deteCt 1t

x - td
bei schenden 4 ugen des Anderen
? Gleiches mit Gleichem

472
473

6:332



THE METAPHYSICS OF MORALS

IMMANUEL K|
ANT
highest court had been

in terms of the letter, the princi
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B, WOUld,be a 1Fon to the discomfort he under s e
ey would be ; ;qnt;lﬂllﬁ{ jffeged, so that through higsO:}?;: N I?lffe
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o , 11 trom yourself”? Whoever e Jo
e Ofrryé);;) 1ilise insecure and therefore de;rtii/ael: Ifllliakes e
ing and can also acqgit)e iﬁfﬁ; t}l; " lalny s P ng:l}f ‘
possible only if o e not ; but he still wants to live a;nd as.
D oy It o ph vide for hlm But since the state,win thi
it plogses (s r o 0; € must let it have his powers for an kjﬂotprQ
it pleases (in prison labor) and is reduced e
@ certal mt?lrilde;rolrl é)ermane'nﬂy if the state sees ﬁt.t(itlt;eljtams o
o e murder 'm;lst.dlé’. Here there is no substituée t(l)lwevér, "
oo st o 1o no lslzlz; z:zs{){) between life, however Wretcheilt ‘i?u o
desth 1y ety e etween the crime and the remribug e
be freed from any misetregz-;up on the wrongdoer, althou hl.mon i
person suffering it i ent that could mak ’ man N
person suf Zriisxslgl it c;nto something abominable. —eE\t/lée htP @ eiel o -
e 1o be dis 1ve by the consent of all its me ;e e
oo, tie 111aslts ?Iillilrddeer(;ided to separate and di
T remaining in prison

ose that the judgment pronounced by the
his free 1O make the choice between death and convict labor. I say

{his cas¢ the man of honor would choose death, and the scoundrel  6:334

|apor. Thie comes along with the nature of the human mind; for
1 of honot is acquainted with something that he values oven mere

. than life, namely honor, while the scoundrel considers it better to
}ame than not to live at all (animam pragferre pudori. Inven.).* Since
of honor is undeniably less deserving of punishment than the
be punished quite proporu’onately if all alike were
,nced <0 death; the man of honor would be punished mildly in terms
S‘sensibilities and the scoundrel severely in terms of his. On the other
if both were sentenced to convict labor the man of honor would be
;hed 100 severely and the other too mildly for his vile action. And 50
d on a number of criminals united

100, when sentence is pronounce
Jot, the best equalizer before justice is death. — Moreover, one has
+ heard of anyone who was sentenced to death for murder complain-

g that he was dealt with t00 severely and therefore wronged; everyone
ould laugh in his face if he said this. — If his complaint were justified it
ould have t0 be assumed that even though no wrong is done to the
inal in accordance with the law, the legislative authority of the state is
1 not authorized to inflict this kind of punishment and that, if it does so,
ould be in contradiction with itself.
_‘Accordingly, every murderer — anyone who commits murder, orders it,

/ is an accomplice in it — must suffer death; this is what justice, as the

dea of judicial authority, wills in accordance with universal laws that are
punded a priori. —If, however, the number of accomplices (correi) to
{ich a deed is so great that the state, in order to have no such criminals in
-~ could soon find itself without subjects; and if the state still does not
ant to dissolve, that is, to pass over into the state of nature, which is far
orse because there is 1o external justice at all in it (and if it especially

does not want to dull the people’s feeling by the spectacle of a slaughter-
_house), then the sovereign must also have it in his power, in this case of
- necessity (casus necessitatis), to assume the role of judge (to represent him)

and pronounce a judgment that decrees for the criminals a sentence other

than capital punishment, such as deportation, which still preserves the
population.s° This cannot be done in accordance with public law but it can

" 'be done by an executive decree that is, by an act of the right of majesty

which, as clemency, can always be exercised only in individual cases.

In opposition to this the Marchese Beccaria,?* moved by overly compas- 6:335

sionate feelings of an affected humanity (compassibilitas), has put forward

his assertion that any capital puni gful because it could not

ishment is wron
be contained in the original civil

an
nce - both would

. Thi.s fitting of punishme i ’
]rt;c:lggulg;i(,)siisnih?;n dgath s:;téﬁct:einczzls;dvzxzhv:iﬁ t(;lc g it
f‘;;mounced. on every ciﬁ%ii:ﬂaitl zlregpzrrlg R thiS_ " Sentz;ilc;f]z‘zagf
bfh;;ligl?(,:t?l; i)sync(l)etant;lt)lrcie; S;; gggier (zrrliltr?el:;aziill’;:rthnzcsﬁzizeia(te Z:E : »
P b). ats i
theirri)p\rzf;g gt(zl(])l;yp;:;tr elr:) r&lll;pr::fznt Scotﬁ(;hmiélizfl?ois l?:llirerifir(;nt()}::tag?'
Stuart, while others on the contrargrmvlvlgeaoilztzotrhge(ij:v ;fivt:tz flguse tof ‘
nterests;

contract; for if it were, everyone ina

* «Preferring a life of shame,” Juvenal Satires 3.8.83.
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hfe ln CaSe h

people), whereas it is impossib]e P urder (homocidium dolosum), are certainly punishable but cannotbe
or

od with death by the supreme power. A child that comes into the
, apart from marriage is bor_n outside the law (for th_e law is marrigge)
d it bu bec e crefore outside the protection of the law. It has, as it were, stolen into
au . o‘mmonwealth (like contraband merchandise), so that the common-
i can ignore its existence (since it was not right* that it should have
o existin this way), and can therefore also ignore its annihilation; and
+cree can remove the mother’s shame when it becomes known that she
pirth without being married. — So too, when a junior officer is insulted
s himself constrained by the public opinion of the other members of
sstate to obtain satisfaction for himself and, as in the state of nature,
shiment of the offender not by law, taking him before a court, but by a
“in which he exposes himself to death in order to prove his military
age, upon which the honor of his estate essentially rests. Even if the
should involve killing his opponent, the killing that occurs in this fight
h takes place in public and with the consent of both parties, though
 ctantly, cannot strictly be called murder (homocidium dolosum). — What,
w, is to be laid down as right in both cases (coming under criminal
justice)? — Here penal justice finds itself very much in a quandary. Fither it
- st declare by law that the concept of honor (which is here no illusion)
.ints for nothing and so punish with death, or else it must remove from
thé ¢rime the capital punishment appropriate to it, and so be either cruel or
ndulgent. The knot can be undone in the following way: the categorical
. imperative of penal justice remains (unlawful killing of another must be
(which mugt necessarily be ascri sinished by death); but the legislation itself (and consequently also the
scribed o f &ivil constitution), as long as it remains barbarous and undeveloped, is
esponsible for the discrepancy between the incentives of honor in the
people (subjectively) and the measures that are (objectively) suitable for its
purposes. So the public justice arising from the state becomes an injustice
from the perspective of the justice arising from the people.

i S pure re ;
with regard to rights, which suh; ason in me (homo noUmeEnon), log: -
50 as another perso ’/ subjects me, g5 someone capable of egisl;
others in a civi] o n ;omo p/lﬂﬂwnzenon)) to the penal ]apa € of cripy
i ion. o W,
it) that dictates ca it;ll n other words, itis no the people (ésfoﬁc?ﬂ“?r'm V
S0 another than thpe Punishment but rather the court (pub;:' Indiviq
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Of all the rights of a sovereign, the right to grant clemency to a criminal (fus
aggratiandi), either by lessening or entirely remitting punishment, is the
slipperiest one for him to exercise; for it must be exercised in such a way
as to show the splendor of his majesty, although he is thereby doing
injustice in the highest degree. — With regard to crimes of subjects against
. one another it is absolutely not for him to exercise it; for here failure to
- punish (impunitas criminis) is the greatest wrong against his subjects. He
can make use of it, therefore, only in case of a wrong done to himself
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THE METAPHYSICS OF MORALS

§51.

1o three authorities in a state, which arise from the concept of a common-
el 35 such (res publica latius dicta), are only the three relations of the
qnited will of the peaple, which is derived a priori from reason. They are a
- ire idea of 2 head of state, which has objective practical reality. But this
jiead of state (the sovereign) is only a thought-entity (to represent the entire
seople) as long as there is no physical person to represent the supreme
authority in the state and to make this idea effective on the people’s will.
Now, the relation of this physical person to the people’s will can be
thought of in three different ways: either that one in the state has com-
ver all; or that several, equal among themselves, are united in
d over all the others; or that all together have command over each

‘ [ﬂ.l[/l
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merely represents the sovereign.) — It is easy to see that the autocratic
form of state is the simplest, namely the relation of one (the king) to the
. people, so that only one is legislator. The aristocratic form of state is

already composed of two relations: the relation of the nobility (as legislator)
to one another, to constitute the sovereign, and then the relation of this
sovereign to the people. But the democratic form of state is the most
composite of all, since it involves the following relations: first, it unites the
will of all to form a people; then it unites the will of the citizens to form a
commonwealth; then it sets this sovereign, which is itself the united will of
the citizens, over the commonwealth.* It is true that, with regard to the
- administration of right within a state, the simplest form is also the best.
* With regard to right itself, however, this form of state is the most danger-
ous for a people, in view of how conducive it is to despotism. It is indeed
the most reasonable maxim to simplify the mechanism of unifying a nation
by coercive laws, that is, when all the members of the nation are passive
~ and obey one who is over them; but in that case none who are subjects are
“also citizens of the state. As for the consolation with which the people is
supposed to be content — that monarchy (strictly speaking here, autoc-
racy) is the best constitution when the monarch is good (i.e., when he not
only intends what is good but also has insight into it) — this is one of those
wise remarks that are tautologous. It says nothing more than that the best
constitution is the one by which the administrator of the state is made into
the best ruler, that is, that the best constitution is that which is best.

* [ shall not mention the adulterations of these forms that arise from invasion by powerful
unauthorized people (ofigarchy and ochlocracy), or the so-called mixed constitutions, since this
would take us too far afield.
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o itself rules and depends on no particular person. It is the final end of
Al publiC right, the only condition in which each can be assigned conclu-
sioely what is his; on the other hand, so long as thosc other forms of statc
are supposed to represent literally just so many different moral persons

invested with supreme authority, no absolutely rightful condition of civil

—_—

~ society can be acknowledged, but only provisional right within it.

Any true republic is and can only be a system representing the people, in
srder to protect its rights in its name, by all the citizens united and acting
through their delegates (deputies). But as soon as a person who is head of
state (whether it be a king, nobility, or the whole of the population, the
democratic union) also lets itself be represented, then the united people
does not merely represent the sovereign: it is the sovereign itself. For in it
(the people) is originally found the supreme authority from which all
“rights of individuals as mere subjects (and in any event as officials of the
state) must be derived; and a republic, once established, no longer has to
let the reins of government out of its hands and give them over again to
those who previously held them and could again nullify all new institu-
tions by their absolute choice.

A powerful ruler in our time3? therefore made a very serious error in
judgment when, to extricate himself from he embarrassment of large
state debts, he left it to the people to take this burden on itself and dis-
tribute it as it saw fit; for then the legislative authority naturally came
into the people’s hands, not only with regard to the taxation of subjects
but also with regard to the government, namely to prevent it from incur-
ring new debts by extravagance or war. The consequence was that the
monarch’s sovereignty? wholly disappeared (it was not merely sus-
pended) and passed to the people, to whose legislative will the belong-
ings of every subject became subjected. Nor can it be said that in this
case one must assume a tacit but still contractual promise of the Natio-
nal Assembly not to make itself the sovereign but only to administer this
business of the sovereign and, having attended to it, return the reins of
government into the monarch’s hands; for such a contractis in itself null
and void. The right of supreme legislation in a commonwealth is not an
alienable right but the most personal of all rights. Whoever has it can
control the people only through the collective will of the people; he can-
not control the collective will itself, which is the ultimate basis of any
public contract. A contract that would impose obligation on the people
to give back its authority would not be incumbent upon the people as the
legislative power, yet would still be binding upon it; and this is a contra-
diction, in accordance with the saying “No one can serve two masters.””

& Herrschergemalt
# Matthew 6:24
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i necessary, not in order to meddle in one another’s internal dissensions

put to protect against attacks from without. 4) This alliance must, how-
ever, involve no sovereign authority (as in a civil constitution), but only an
55 geiation (federation); it must be an alliance that can be renounced at any
time and so must be renewed from time to time. This is a right in
subsidium of another and original right, to avoid getting involved in a state
of actual war among the other members (foedus Amphictyonum).33

Section IL.
The right of nations,
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§ 55
As regards the original right that free states in a state of nature have to go
to war with one another (in order, perhaps, to establish a condition more
closely approaching a rightful condition), the first question that arises is:
what right has a state against its own subjects to use them for war against
~other states, to expend their goods and even their lives in it, or to put them
at risk, in such a way that whether they shall go to war does not depend on
their own judgment, but they may be sent into it by the supreme command
of the sovereign?
~ It might seem that this right can be easily proved, namely from the right
to do what one wants with what belongs to one (one’s property). Anyone
has an incontestable property in anything the substance of which he has
- himself made. — What follows, then, is the deduction, as a mere jurist
would draw it up.
There are various natural products in a country that must still be consid-

ered artifacts (artefacta) of the state as far as the abundance of natural prod-
ucts of a certain kind is concerned, since the country would not have yielded
them in such abundance had there not been a state and an orderly, powerful
government, but the inhabitants had been in a state of nature. — Whether
from lack of food or from the presence of predatory animals in the country
where I live, hens (the most useful kind of fowl), sheep, swine, cattle and so
forth would either not exist at all or at best would be scarce unless there
were a government in this country, which secures the inhabitants in what
they acquire and possess. — This holds true of the human population as
well, which can only be small, as itis in the American wilderness, even if we
attribute to these people the greatest industry (which they do not have). The
inhabitants would be very scarce since they could not take their attendants
and spread out on a land that is always in danger of being laid waste by men
or by wild and predatory beasts. There would therefore not be adequate

country. — Now just as we say that since vegetables (e.g., potatoes) and
domestic animals are, as regards their abundance, a human produc, which
he can use, wear out or destroy (kill), it seems we can also say that since
most of his subjects are his own product, the supreme authority in a state,
the sovereign, has the right to lead them into war as he would take them on a

hunt, and into battles as on a pleasure trip.
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§57.
The greatest difficulty in the right of nations has to do precisely with right

g a war; it is difficult even to form a concept of this or to think of law

! du[’in ‘
I

' ihie lawlese state without contradicting oneself (inter arma silent leges)
Right during a war would, then, have to be the waging of war in accor-
Jance with principles that always leave open the possibility of leaving the
state of nature among states (in external relation to one another) and
entering a rightful condition.

No war of independent states against each other can be a punitive war
(bellum punitivum). For punishment occurs only in the relation of a supe-
rior (imperantis) to those subject to him (subditum), and states do not stand
in that relation to each other. — Nor, again, can any war be either a war of
- prtermination (bellum internecinum) or of subjugation (bellum subiugatorium),
~ which would be the moral annihilation of a state (the people of which
would either become merged in one mass with that of the conqueror or
reduced to servitude).” The reason there cannot be a war of subjugation is
not that this extreme measure a state might use to achieve a condition of
- peace would in itself contradict the right of a state; it is rather that the idea

of the right of nations involves only the concept of an antagonism in
accordance with principles of outer freedom by which each can preserve
what belongs to it, but not a way of acquiring, by which one state’s
increase of power could threaten others.

A state against which war is being waged is permitted to use any means
of defense except those that would make its subjects unfit to be citizens; for
it would then also make itself unfit to qualify, in accordance with the right
of nations, as a person in the relation of states (as one who would enjoy the
same rights as others). Means of defense that are not permitted include:
using its own subjects as spies; using them or even foreigners as assassing
or poisoners (among whom so-called snipers, who lie in wait to ambush
individuals, might well be classed); or using them merely for spreading
false reports — in a word, using such underhanded means as would destroy
the trust requisite to establishing a lasting peace in the future.

In war it is permissible to exact supplies and contributions from a
defeated enemy, but not to plunder the people, that is, not to force individ-
ual persons to give up their belongings (for that would be robbery, since it
was not the conguered people that waged the war; rather, the state under
whose rule they lived waged the war through the people). Instead, receipts
should be issued for everything requisitioned, so that in the peace that
follows the burden imposed on the country or province can be divided

proportionately.

J In time of war the laws are silent. Cicero Pro Milone 4.x0.
¥ Knechischaft
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THE METAPHYSICS OF MORALS
§ 6o.

There are no limits to the rights of a state against an wnjust enemy (no
jimits With respect to quantity or degree, though there are limits with
respect 10 quality); that is o say, an injurcd state may not usc 4ry means
phatever but may use those means that are allowable to any degree that it
is able to, in order to maintain what belongs to it. — But what is an unjust
ey in terms of the concepts of the right of nations, in which — as is the
case in a state of nature generally — each state is judge in its own case? Itis
an enemy whose publicly expressed will (whether by word or deed) reveals
4 maxim by which, if it were made a universal rule, any condition of peace
among nations would be impossible and, instead, a state of nature would
pe perpetuated. Violation of public contracts is an expression of this sort.
Since this can be assumed to be a matter of concern to all nations whose
freedom is threatened by it, they are called upon to unite against such
misconduct in order to deprive the state of its power to do it. But they are
. not called upon te divide its territory among themselves and to make the state,
as it were, disappear from the earth, since that would be an injustice
against its people, which cannot lose its original right to unite itself into a
commonwealth, though it can be made to adopt a new constitution that by
its nature will be unfavorable to the inclination of war.

It is pleonastic, however, to speak of an unjust enemy in a state of
nature; for a state of nature is itself a condition of injustice. A just enemy
would be one that I would be doing wrong by resisting; but then he would

also not be my enemy.
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Since a state of nature among nations, like a state of nature among
individual human beings, is a condition that one ought to leave in order to
enter a lawful condition, before this happens any rights of nations, and
anything external that is mine or yours which states can acquire or retain
by war, are merely provisional. Only in a universal association of states
(analogous to that by which a people becomes a state) can rights come to
hold conclusively and a true condition of peace come about. But if such a state
made up of nations were to extend too far over vast regions, governing it
and so too protecting each of its members would finally have to become
vicinity, or the right ¢ ‘ impossible, while several such (:'orporations would again. bring on astate
ance of a peace tﬁat ho ngutralzzy’- 2) the right to be assured of the continu. ?f war. S0 penbetzfal peace, the uh?mate goal‘ (?f the xivhc‘)le ngh.t of nations, is
the rioh At has been concluded, that is, the right to a gua . indeed an unachievable idea. Still, the political principles directed toward
right to an alliance (confederation) of several guaraniee; 3) 4 perpetual peace, of entering into such alliances of states which serve for
.d‘fe’”" against any external or internal att kveza states for their common continual appro.x:imation to it, are not unachievable Inste;d since contin-
Ing others and adding to their own terri;l'cy.s’ unotaleague for attack- L ual approximation to itis a ta’sk based on duty and tilerefore70n the right of
human beings and of states, this can certainly be achieved.
Such an association of several states to preserve peace can be called a
permanent congress of states, which each neighboring state is at liberty to
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The concept of a peace trea

alread i isi
sty gocs atom ty Y contains the provision that an

The s . ~ $59.
e right to peace is 1) the right to be at peace when there is a war in the

" hybrid state

486 -
- 487

6:350



IMMANUEL KANT

join. Something of this kind t :
> . _ 0ok place (at least
e ofnanorl? for the wup, Dace (a as regards the forﬂlaliﬁe Public right 6:352

Section IIL
COsmoPolitan rislutgg

§ 62
This rational idea of a peaceful, even if not friendly, thoroughgoing commu-
pity of all nations on the earth that can come into relations affecting one
another is not a philanthropic (ethical) principle but a principle having to
o with rights. Nature has enclosed them all together within determinate
stood only a volu " N [imits (by the sphe}-ical shape of the plac§ they l'ive in,. a globus terraqueus).”
ntary” coalition of differer; And since possession of the land, on which an inhabitant of the earth can
live, can be thought only as possession of a part of a determinate whole,
and so as possession of that to which each of them originally has a right, it
follows that all nations stand eriginally in a community of land, though not
of rightful community of possession (communio) and so of use of it, or of
property in it; instead they stand in a community of possible physical
interaction (commercium), that is, in a thoroughgoing relation of each to all
the others of offéring to engage in commerce with any other,” and each has a
right to make this atiempt without the other being authorized to behave
toward it as an enemy because it has made this attempt. — This right,
since it has to do with the possible union of all nations with a view to
certain universal laws for their possible commerce, can be called cosmopoli-
tan right (ius cosmopoliticun).

Although the seas might seem to remove nations from any community
with one another, they are the arrangements of nature most favoring their
commerce by means of navigation; and the more coastlines these nations
have in the vicinity of one another (as in the Mediterranean), the more lively.  6:353
their commerce can be. However, visiting these coasts; and still more
settling there to connect them with the mother country, provides the occa-
sion for troubles and acts of violence in one place on our globe to be felt all
over it. Yet this possible abuse cannot annul the right of citizens of the world
to try to establish community with all and, to this end, to visit all regions of
the earth. This is not, however, a right to make a settlement on the land of
another nation (ius incolatus);? for this, a specific contract is required.

The question arises, however: in newly discovered lands, may a nation
undertake to settle (accolatus)? and take possession in the neighborhood of a
people that has already setded in the region, even without its consent?

6:351 By a congress is here under
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° Kant moves between Wechselmirkung, i.e., interaction, intercourse, or “commerce” in a very
general sense, and Ferkehr, which he used in his discussion of contracts to signify exchange
of property, “commerce” in a more specific sense.
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' Juty is rather to act in conformity with the idea of that end, even if there is

not the slightest theoretical likelihood that it can be realized, as long as its
'i‘mpossibility cannot be demonstrated either.

Now morally practical reason pronounces in us its irresistible vero: there
s to be no war, neither war between you and me in the state of nature nor

- war between us as states, which, although they are internally in a lawful

condition, are still externally (in relation to one another) in a lawless

‘condition; for war is not the way in which everyone should seek his rights.

So the question is no longer whether perpetual peace is something real or
a fiction, and whether we are not deceiving ourselves in our theoretical

“judgment when we assume that it is real. Instead, we must act as if it is

something real, though perhaps it is not; we must work toward establish-
ing perpetual peace and the kind of constitution that seems to us most
conducive 1o it (say, a republicanism of all states, together and separately)
in order to bring about perpetual peace and put an end to the heinous
waging of war, to which as their chief aim all states without exception have
hitherto directed their internal arrangements. And even if the complete
realization of this objective always remains a pious wish, still we are
certainly not deceiving ourselves in adopting the maxim of working inces-
santly toward it. For this is our duty, and to admit that the moral law within
us is itself deceptive would call forth in us the wish, which arouses our
abhorrence, rather to be rid of all reason and to regard ourselves as
thrown by one’s principles into the same mechanism of nature as all the
other species of animals.

It can be said that establishing universal and lasting peace constitutes not
merely a part of the doctrine of right but rather the entire final end of the
doctrine of right within the limits of mere reason; for the condition of peace
is alone that condition in which what is mine and what is yours for a
multitude of human beings is secured under Jams living in proximity to one
another, hence those who are united under a constitution; but the rule for
this constitution, as a norm for others, cannot be derived from the experi-
ence of those who have hitherto found it most to their advantage; it must,
rather, be derived a priori by reason from the ideal of a rightful association
of human beings under public laws as such. For all examples (which only
illustrate but cannot prove anything) are treacherous, so that they certainly
require a metaphysics. Even those who ridicule metaphysics admitits neces-
sity, though carelessly, when they say for example, as they often do, “the
best constitution is that in which power belongs not to human beings but to
the laws.” For what can be more metaphysically sublimated than this very
idea, which even according to their own assertion has the most confirmed
objective reality, as can also be easily shown in actually occurring cases?
The attempt to realize this idea should not be made by way of revolution, by
a leap, that s, by violent overthrow of an already existing defective constitu-
tion (for there would then be an intervening moment in which any rightful
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THE METAPHYSICS OF MORALS

I.
LOGICAL PREPARATION FOR A RECENTLY
PROPOSED CONCEPT OF A RIGHT.
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division, even if it is only problematic. There can be no doubt that this is

the case. For a merely logical division (which abstracts from the content of

cognition, from the object) is always a dichotomy, for example, any right is
cither a right to a thing or not a right to a thing. But the division in
question here, namely the metaphysical division, might also be a fourfold
division; for besides the two simple members of the division, two further

relations might have to be added, namely those of the conditions limiting a

right, under which one right enters into combination with the other. This
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v Rechsmissenschaft. See 6:229, where Kant seemed to say that only systematic knowledge of

natural right is 2 true science. When coupled with that passage, his use here of erhaben oder
which I have translated as “rise or venture,” might be a suggestion that some
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f their element in attempting to discuss the issues at hand.
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