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Introduction

J. G. Fichte wrote Foundations of Natural Right in 1795-6, shortly after
he had stunned the German philosophical world with his ambitious
attempt to reconceive the foundations of Kant’s Critical Philosophy in
his Wissenschaftslehre (Doctrine of Knowledge), first published in 1794.
Fichte was only thirty-four years old when he finished the Foundations,
but by this time he already occupied a prestigious Chair at the
University of Jena and was widely regarded (though not by Kant
himself) as the brilliant young philosopher who would carry on the
philosophical revolution that Kant had begun. Although politics played
a prominent role in Fichte’s thought from the beginning to the end of
his career, this relatively early book remains his most comprehensive
and sophisticated work in political philosophy.

Published in 1796~7, just before Kant addressed many of the same
issues in his Metaphysics of Morals (1797),! the Foundations represents
Fichte’s attempt to establish the basic principles of a liberal political
order by bringing a Kantian perspective to bear on the problems of
legitimacy and right (Recht) that had been raised, but imperfectly
resolved, by Hobbes, Locke, and Rousseau. (The German term Rec/it
has no single English equivalent; it encompasses all of what English-
speakers mean by “right,” “law,” and “‘justice.”) Most importantly,
Fichte’s treatise is a defense of the claims that all individuals — all adult
rational beings, regardless of social class — possess a set of natural rights
! The situation is more complicated than this. Part 1 of the Foundations was published before the

whole of The Metaphysics of Morals, but the first part of the latter work, the “Doctrine of Right,”

appeared in January 1797 and hence before the publication of Part I of the Foundations in

autumn of the same year. This enabled Fichte to make reference in Part IT (§20.V) to certain of
Kant's claims in the first part of The Metaphysics of Morals. (See editor’s notes to §20.V.)
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Foundations of natural right

Then, if the transgressed party enforces his own rights ang if the

transgressor must fully submit, his hands bound, to the transgreggeg
party’s judgment and its implementation, who will guarantee to

transgressor that the transgressed party will not either intentionally,
exceed the limits of the law of coercion or make 2 mistake in applying i

to the present case? Therefore, even the party being penalized Wwoulg

have to place an unheard of and impossible trust in the other’s right.
fulness, impartiality, and wisdom, [148] at a time when he 10 longe,

trusts the other at all. This is, without a doubt, contradictory.
Therefore, such a contract, as we have presented it here, is contry
dictory and simply unrealizable.
Such a contract could be realized only if the injured party were
always the more powerful one — but only up to the limit dictated by the
law of coercion deduced here — and then were to lose all power when he

reached that limit; or — in accordance with the formula presented above

= only if each party were to have exactly as much power gs right. Now a5
we have also seen above, this occurs only within a commonwealth
Thus, the right of coercion can have absolutely no application apart
from a commonwealth: otherwise, coercion is always only problemai-
cally rightful, and for this very reason it is always unjust actually to
apply coercion, as if one had a categorical right to it

- (Accordingly, there is no narural right at all in the sense often given to
that term, i.e. there can be no rightful relation between human beings
except within a commonwealth and under positive laws. — Ejther there
is thoroughgoing morality and a universal belief in such orality; and
furthermore, the greatest of all coincidences takes place (something that
could hardly occur, even if everyone had the best Intentions), namely,
the claims made by different human beings are all compatible with one
another. In this case the law of right is completely impotent and would
have nothing at all to say, for what ought to happen in accordance with
the law happens without it, and what the law forbids is never willed by
anyone. — For a species of perfected moral beings, there is no law of
right. It is already clear that humankind cannot be such a species, from
the fact that the human being must be educated and must educage himself
[sich erziehen]'! to the status of morality; for he is not moral by nature,
but must make himself so through his own labor.

""" This is the same term T ichte used in §3 to characterize the summons that one free subject must
address to another if self-consciousness is to be passible. See n. 5, p. 38.

put [
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the second possibility — there is no thoroughgoing mm:ahty, or at
o uniVersal belief in it. In this case the external law of right ex1stsi
245t 110 s .
! n49] can be applied only within a commonwealth. Thus, natura
I I

:vht disappears. ) ]
lg];ltt Wh]zlt we lose on the one side, we recover on the other, and at a
u

__ofit: for the state itself becomes the human being’_S natura'l condition,
. 13 't; laws ought to be nothing other than natural right realized.)
and!l :

[150] THIRD CHAPTER OF THE DOCTRINE OF RIGHT
ON POLITICAL RIGHT [STAATSRECHT], OR RIGHT
WITHIN A COMMONWEALTH

§16
Deduction of the concept of a commonealth

The problem that we were left with, that we could n?thsol\;c;,tilils }tllgi;
we hope to solve through the concept of a corr'lmoanfa th, :van e.rsons
to bring about a power that can enf(?rce right Fm wha p
necessarily will) amongst persons who‘ hv‘e together. bt s, as
(I) The object of their common W}ll is mutual semn’z?f/,1 u . ,n s
we have assumed, persons are motlva.ted only by s.e —lovlz: a:use o
morality, each individual wills the security of the the1 only .He.c s he
wills his own, willing the other’s security is subordmate to willing one
own; ne one is concerned whether the oth.er is sccure a(;g.fl{nst o;ohe,;
excépt to the extent that thehothe%’; SCCUl‘lt}}; ;et;;et;?: g‘ilizgyo ones
ity against the other. We can € /i
(f)c‘),;rlr(l)\;ienc‘; 1;.lotl?fmuglal: Each person sub'ordz'nﬂtes the 5(')7117.71011 emli) tal./zzi{ fliw:;tz
end. (This is what the law of coercmn.reckons with; [.1 51]f 13; 1?h .sg e
welfare of each in reality to the security of the erlfzu e of all others, o
law of coercion is meant to pl‘oduFe this 1‘ef:1p1:0f:1ty,1th1s necessary
conjunction of the two ends, in the 'w111 of eac'h 1nd1v1dua' ) .
The will of a power that exercises the 1'1ghF O,f coercion czuz1 o
constituted in this way; for, since the private will is sgbordm.ate to‘ ne
common will only through coercive power, and since t.}.ns tcoe1ﬂc110f
power is supposed to be superior to.all other power, the p11vlzheozl o
the coercive power could be subordinated to the c?mmon Wl.as : va o
its own power, which is absurd. Therefore, the coercive power’s p



Foundations of natural right

will must already be subordinated to and in harmony with the Commop,
will, and there must be no need to bring about such subordinat;
harmony, i.e. the private will of the coercive power and the comm
must be one and the same; the common will itself, and nothi
must be the private will of the coercive power, and this power m
no other particular and private will at all.

(II) Thus, the problem of political right and (according to our Proof)

of the entire philosophy of right is to JSind a will that cannot possibly be
other than the common will.

on ang
on wil|
ng else,
ust have

Or, in accordance with the formula presented earlier (one that is more
in keeping with the course of our investigation), the problem is: 7o JSind g
will in which the private and the common will are synthetically united.

We shall solve this problem in accordance with a strict method., Let us
call the will we are seeking X.

(a) Every will has itself (in the future) as an object. Everything that
wills has self-preservation as its final end. The same goes for X; and so
self-preservation would be the private will of X. — Now this private will
is supposed to be one with the common will, which wills the security of
the rights of all. Therefore, X, just as it wills szself; wills the security of
the rights of all.

(b) The security of the rights of all is willed only through the
harmonious will of all, through the concurrence of their wills. 1t is only
m this regard that all agree; [152] for in all other matters their will is
particular and directed to their individual ends. In accordance with our
assumption of universal egoism (which the law of coercion presup-
poses), no individual, no single part of the commonwealth, makes this
an end for himself; rather, only a// of them, taken as a whole, do.

(¢) Thus X would itself be this concurrence of all. This concurrence,
as surely as it willed iself, would also have to will the security of the
rights of all; for it is one and the same as that security.

(I) But such comcurrence is a mere concept; now it should not

- remain so, but ought rather to be realized in the sensible world, i.e. it

ought to be brought forth in some particular external expression and
have effect as a physical force.

For us, the only beings in the sensible world that have wills are human

beings. Therefore, this concept would have to be realized in and
through human beings. This requires:

() That the will of a certain number of human beings, at some point

134
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actually becomes harmonious, and expresses itself or .g.ets
declared as such. — The task here 1s to show thaF the require
rrence does not take place of itself, but rather' is based on an
COH?UH act of all, an act that takes place in the sensible world and s
;if;:;;ﬁb,le at some’ point in time and is made possible only through free self-

Jetermination. Such an act is implied by a proof already presejnt.ed above.
That is, the law of right says only that each person should limit the use

. of his freedom through the rights of the other, but it does not determine

now far and to which objects the rights of each ought to ex'ten.d. Th;se
jatter determinations must be expressly dec'lared, and dec.kued in Stu}fwi
way that the declarations of all are harmonious. Each per s?r;l mu:1 - h: e
sai;l to all: T want to live in this place, and to possess thisor t atlF mhg s
my own; and all must have responded by saying: yes, you may live he
that thing. .
‘mgg: Sf?lerstsher invest;ggation of this act will yield the first .s.,ectlon of the
doctrine of political right, on the civil contract [vom S mzztsbm‘gervey;;mig._e].
[153] (b) That this will be estabh‘shed as theAsteadfaSt and en <u11n§
will of all, a will that each person — just as ce‘rtamly as he has expr ess;:l
this will in the present moment — will recognize as h{s own so long as he
lives in this place. In every previous 1nvest.1gat1on it was alwgys
necessary to assume that such willing for the entire future is present in a
single moment, that such willing .fo.r al.l future hfe.occfursl gll at once.
Here, for the first time, this proposition is asserted \.mth justification. )
Because the present will is established /as valid for all time, the
~ammon will that is expressed now becomes /am. _ o
U)FC!;I.’I:LES common v:;ill determines both hov‘v fa}' th.e r1.gtl1ts/ot.f/:a‘cl.h
person ought to extend, in which case the leglsla'.clon is civil (legis ,zmv‘
civilis); and how a person who Violiates these 1'1ghts in one way 011
another ought to be punished, in which case the 1eg1slaF1on is cr1m1naf
or penal (legislatio criminalis, jus criminale, poem{,le). Our 1.m.fesltl%at}11cin 0n
this will yield the second section of the doctrine of political right, o
islation. -
Z"g(;) This common will must be e'quipped. Wi"th. a poYver - an<d mdle;dbi
superior power, in the face of which any mdlv@ual s power W?u  be
infinitely small — that will enable it to look after 1tse.lf and its ple;ellvi;
tion by means of coercive force: the state mzt/zorz%j/. This yaut o1 hy
includes two elements: the right to judge, and the right to gxecgté t ’e
judgments it has made (potestas judicialis et potestas executrva i sensi

2K



Foundations of natural right

strictiori,'® both of which belon
latiori'3).
(IV) Thec i
ime, and - %mmgn will has acn%a!ly expressed itself at some pois -
concerning i }},1 virtue of the civil contract that has be pomt in
e i 1t — has become universally valid as law. €N reacheq
cor i e :
diffeulty atagﬁe‘Wlth t.he principles established thus far, there ¢
both to Lo det 1f1 Seeing what this universal will will’be wit}jn‘be no
lows LStraf er mlnatlorf of each individual’s rights ancf to th oBard
set down afﬂ’fé’l;e]. But this will is still open-ended an:;] hasn tt .
st }if;’vthe.re, nﬁ)l has it been equipped with any power. ()Tifletlbeen
1s will 1s to endure and if . . The latter
and war of al ; if the previous [1 ; p
The Comm;l ri ag;mst all are to be prevented from return[inS; ]a H;?ecumy
will, as a mere will, is realized, but not yet as a pgo " Soﬁn'
’ Wwer that

can preserve itself® and
: therefore
to be solved. the final part of our problem remaing

"The question seems to answer itself.

That is, th . .
sensible world l}éi e .Ehus joined together, as physical persons in th
berson can be jaudgedszzlllrllyybgfﬁzezstpower olf their own. Now since Z
the law, i ctions, so long as no one tr -
the low it can be ssumed chat ach peson’s private ill concurs i
state. Fach perso; o It1 il;"shthat his power is part of the power of the
must always fear t,he 0 'e were Prlvately to develop an unjust will
power, because they cz Wke1 of all, just as they all must also fear his
which has not vet eoeey oW nothing of the unjustness of his will
vet shown itself in actions. The power of all (which :7:1 )
Lo

as
p a

individual’s power within i
r within its boundari
) oo artes; and -efor i .
most perfect equilibrium of right ) therefore there exists the

b) X

longer concurs with the common will but bec
b

Similarly, omes a private will.

the person wh
_ 0 has been wronged
executing the ¢ . : nged may not partici i
his wil ;Ehat thzm?;on will: for precisely because he has bsen er:;te :in
regarded as his pr(i)v inde'lilpay compensation and be punished is tg eb’
ate will, not the com i ¢
presuppositi i Lo mon will. Now accordi .
pposition, his private will is kept within its limits 0ningbto oltlu
y 0y the

12 ..
udicial : cecuti
_]IEXE l power anfi executive power in the narrower
cutive power in the broader sense e

g to the potestas executiva iy, se
nsy

*power for the purpos

iwﬂl» then thi

“Only a 1
. assumed) t_:a

accrue 1o this pa
. \possession; there

The doctrine of right

n will. If he were now to be given control over this
e of executing what (we are assuming) is his private
s, his private will, would no longer be limited by the power
ommon will, which contradicts the civil contract. Therefore,
hird party could be the judge, because this party (it is to be
kes an interest in the entire conflict [155] only to the extent
that the cominon security is endangered, since no private advantage can
rty, regardless of who is allowed to keep the contested
fore, it is to be assumed that the third party’s will
cONCerning this conflict is nothing other than the necessary, common
will and is entirely free from influence by its private will, which remains
completely silent and finds no application. —
(V) But it is always possible for the third party — out of some
inexplicable preference for one of the parties, or because some benefit
actually does accrue to it, or even out of error — to pronounce an unjust
verdict and to carry it out in alliance with one of the parties to the suit.
These two would then be united in an unjust alliance, and the superior
power would no longer reside on the side of the law. Or to express this
in more general terms:
In a situation of the kind just posited, it is possible for several persons
to unite against one or against several weaker ones, in order to oppress
them with their common power. In such a case, their will is indeed a will
they share as Oppressors, but it is not the common will, since the
oppressed have not given their will to this arrangement: the oppressors’
ghared will is not the common will that had previously been made into
law, a will to which those now being oppressed had also consented. 1t 18

therefore not the will of the law, but rather a will directed against the

law, though one that possesses superior power. As long as it remains
to the law and on the side

possible for such an alliance to exist, contrary
of injustice, the law does not have the superior power it ought to have,
and our problem has not been solved.

How can such an alliance be made impossible?

According to our presupposition, each individual wills the common
end, or right, because he wills his own private end; each desires public
security because he desires his own security. Therefore, it is necessary to
find an arrangement whereby individuals could not ally themselves
against'others without [156] surrendering — in consequence of some

infallible law — their own security.

ower of the commo

of the €

1277



Foundations of natural right

Now it is obvi i is ki
or et SPVIOUSi thaF, given this kind of alliance, if it is possib]

o opprers)s . }f:op fhWIthln the state to unite against individual 5 e
4 m, then it is possible 1 e s

e the ! a second and third tim
who now allies hi 1 i

; mself with tl g

fhercfore  now the oppressor ’
Opp;essed cc;;dance with his own maxim, his turn nffy also ot 1

. . . - . . CO
owever, 1t 1s still possible that everyone might t]?'] ekto e

N : ] ink: b

; 1, for one, will be clever enough always o
to

e of the str
manag stronger, and never on the side of the

It is necessary to make this thou
must be convinced that the oppres

c1tlz'en will result with certainty i
of himself,

-Such certai .
Therefors un_Ill1 conylctlon can be produced in a person only b
single case w] Sltdvmlence’ by virtue of having occurred onci: ayc? 'law
st o ,thegu hav? tlo l;e made lamfil, If something has o (flc u in 3
? — precisely because it h rre
have to have . It has occurred — ever
. on
formula state(?lebfuu right to do the same thing. (Accorcyh'ne tW "
above: every deed that is allowed to occug . tl;c?
I wou

necessarily i
nece .Iy have to be made mto a law, and so the |
ssarily have to become a deed ) # ould then

ght utterly impossible. Fach person
snl)n and unrightful treatment of gy,
n the same oppression and treatment

to do ine ’ e, if the law all .
something, it must necessarily allow ﬂ,ﬂ to do it.) OWS one person

But this pr i
By mmglgg(ﬁ)jjé ;?nnot be carried out: for if jt
the law of right cannot
rather, it can impl
allowed to occur i

. T . ) were, the !ﬂ‘v' ltS
and justice for all time. For precisely this r olf
i ST
; Onlmlﬁly that Zuch Injustice is to be declared just;
y that such injustice )
. must absolutel
na Yy not be
[157] single case, for allowing such injustice to

eason,

We have said that the state’s ¢
gn the condition thar it be conti
estroyed forever if it is inactive

at the concept,
how this must
ciple presented

oerci g '
° (ﬁve powef can preserve itself only
ually efficacious; therefore, it will be
e : it i
ven for a moment; it is a power whose
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¢ all depends on its existence, or expression, in every single case:
his order of things cannot come into being on its own (at least
hot uninterruptedly and in accordance with a rule), it would have to be
cstablished by a fundamental law of the civil contract.

The required order of things gets established through the following
Jecree: the law shall have absolutely no validity for future cases until all
previous €ases have been decided in accordance with it: no one shall be
ef under a law until all previously aggrieved parties who
nave pursued their claims under the same law have been granted relief;
no one shall be punishable for an offense under a law, until all previous
offenses under the same law have been discovered and punished. — But
since law in general is really only one law, it cannot pronounce anything
in its particular applications, if it has not first resolved all the previous
claims arising under it. Ensuring that previous claims have been
resolved would have to be the job of the law itself: in doing so, the law
would be prescribing a law to itself; and a law of this kind, one that
returns into itself, is called a constitutional law.

(VI) Now if this order of things involving the administration of
public power is itself secured by a law of coercion, then universal
security and the uninterrupted rule of right will be firmly established.
But how is this order itself to be secured?

[158] If — as we are still assuming here — the populace as a whole [die
ganze Gemeine] administer the executive power, then what other power
is there to force them to live up to their own law concerning the
chronological order in which the executive power is to be exercised? Or,
what if the populace, out of good intentions and devotion e
constitution, lived up to that constitutional law for a while, but because
they were unable or unwilling to grant relief to someone who had been

aggrieved, the administration of justice came to be suspended for a
time? In such a case, the resulting disorders would soon become so great
that the populace, out of necessity, would act contrary to their own
constitution and would have to quickly pounce upon new offenses,
before punishing the old ones. This standstill in the laws would be the

populace’s punishment for their laziness, negligence, or partisanship;

and how should the populace be forced to inflict this punishment upon
themselves and to endure it? — The populace would be their own judge
in the administration of justice. Out of convenience or partisanship, the
populace’ would allow many things to go unpunished, as long as the

139
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res_ulting insecurity did not progress too far;
to increase and make itself felt by the majority, then they would p
: ) Oun

with an unjust and passionate |
harshness, on those offender
been emboldened by the previous leniency o exm

same leniency in their own cases, but who are
offenders prec

Ce)

ave
and who now expect the

] unfortunate enou
Vi ¢ gh to
offender WOUIldseiy att th1s tlrnle, when the populace are being rouseq lze
. ontinue until the resulting terror bec i )
. ame widespr
E[}‘le'poPulace fell ba‘ck 1nto a slumber, and the cycle began all ove Sple%d’
his kind of constitution, the democratic -y
::/)ofr:l,.would be the most insecure there could be, since one would h
o Zil no:) only the violent acts of all the others just as he would out 156
! state, ut alsoz from time to time, the blind fury of an enraged Y
that acts unjustly in the name of the law e meb
T : i '
hUlmhusbo%ur problem has still not been solved, and the condition £
hu Izctlnb eings under the constitution just described is as insecure a ;
theupo e1 Wlthout.a constitution. The real [159] reason for this is tlsri:
pulace are simultaneously both 5 party i i :
A, y both judge and party in the administra-
adIIII-HS- tforl?qulatifon suggests how the problem is to be solved In th
nistration of justice, judge and par . .
party must b -
populace cannot be both at the same time ’ ¢ separsted, and the
Th bei
procezdpopugce cannot be the party being judged in this kind of
rocees 11ng. For, since the populace are, and ought to be, supremel
fhe erfu } a judge would never be able to carry out his Ver,dict agains}tf
o hiopU":ce bzf f(ﬁ)r'c.e. The_ populace would have to submit voluntari]
;nd . verdict. But if they do so, then they value justice above all eiée'
we were to assume this about them : ,
e e ere (0 28 . as a general rule, there would
judge, and the judge would not in f;
an advisor. If the populace do 1l ri hey it e only
an a not will right, then they will 1
1t, smce they cannot be coerced: il ) the Do mpte
they will reproach the bear
! be ¢ d; arer of t
unwelcome.: verdict for being blind or disloyal, and they will i .
before, their own judge. , ’ o
T L .
) lci) su-mmauze. the ]Pdgment as to whether state power is bein
Wpifh ed in alccorcllance with its proper end must be made in accordanci
some law. In this matter, the same
‘ . ) person (whether physical or
;Egsnzalgcanrlzot simultaneously be both the judge and the Eal'}tfy beir(:;
ged. but the populace (who, in a le
, 0 a legal matter such as thig
Judeec ' must be
r the other) cannot be a party; therefore — and this is the i’mportant

\f

, as
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o we draw here — the populace cannot administer public

ower, because, if they did, they would have to present themselves as a

arty before a higher tribunal.

(It is crucial that one be convinced of the conclusiveness of the

resented, for it contains, so far as I know, the very first

srict deduction, based on pure reason, of the absolute necessity of
representation within a commonwealth.!* Moreover, it shows that
repyesentation is not just a beneficial and prudent arrangement, but one
that the law of right demands absolutely, and that democracy in the
sense explained above is not just an impolitic constitution, but entirely
opposed to right. [160] The claim that the populace cannot be both
judge and a party at the same time might not give rise to much doubt,
but perhaps our other claim will, namely, that whoever administers
public power must be made absolutely accountable. Yet this claim
follows from everything we have said thus far. Every individual who
enters into the state must be convinced that it is impossible for him ever
t0 be treated contrary to the law. But being treated thus is a possibility if

whoever administers the law cannot himself be made accountable for

what he does.)
Therefore, the populace would have to alienate the task of adminis-

tering public power; they would have to transfer it to one or several
particular persons who would nevertheless remain accountable to them
in administering it. A constitution in which the one who administers
public power is not accountable is despotism.

Tt is, therefore, a fundamental law of any constitution that accords
with reason and right that the executive power (which includes within it,
as inseparable, the judicial power and the executive power in the
narrower sense) and the right to oversee and judge how such executive
power is administered (which 1 shall call the ephorate in the broadest sense
of the word) are to be separate; and that this right to oversee and judge
is to remain with the populace as a whole, but the executive power is to
be entrusted to particular persons. Thus no state may be governed

despotically, or democratically.

f the term in Perpetual Peace (p. 101).

4 This use of “representation” derives from Kant’s use o
hority is not

According to Kant, a representative government is one in which executive aut
exercised by the people as a whole but delegated to a smaller group of indjviduals, who then
representative” in executing the Jaw. Defined in this way, representation 15

become the people’s
” See n. 10, p. 14.

the direct opposite of democracy “‘in the proper sense of the term.
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{Much has been said concerning the separation of powers (i.e. of t}
powvoirs, the parts of one and the same public power). It hag b'e.en q
that the legislative power must be separated from the executive po .
but t}'liS statement seems to contain something indeterminate in itp e

It is true that, for each particular person, particular positi\.fe I
becomes la:zv and binding with respect to its form, only insofar as tiw
perfson.sub)facts himself to the law, i.e. only insofar as he declares: | X
to live in this particular state, which includes this particular peol;le“t/;;r'lt
land, thes§ means of livelihood, and so forth, But the content of la,w .
least of civil law (other branches of legislation will be disc -
separately)., comes from the mere assumption that [161] these partilzslec?
human l?elngs, in this particular place, want to live alongside "

-another in accordance witl; right; and each person subjects himself to (t)gz

Pres1dmg over right in general and are responsible for seeing to it th
r?ght Pl‘CV&IlS, it must be left up to them to care for the means by whi aht
right is to be realized, and. therefore even to draft the ord3i/nanlc
then?selyes, which are not really new laws, but only more determincfS
applications of the one fundamental law, which states: these particuglla(?
human beings are to live alongside one another in accordance with ri ht1
If those Who hold power apply this fundamental law incorrecgtl '
disorders will quickly develop for which they will be accountable: a }c,i
thus they will be compelled to issue just laws, ones that every rqt)io n]
person could upprove, o
Sep%rating the judicial from the executive power (the latter under
stooq n the narrower sense of the word) is completely futile, and i—
poss%ble only in appearance. If the executive power must carr 7out thS
Yel'dlct of the judicial power without any opportunity to object ythen the
judge himself holds unlimited power in his hands, and the tw’o owe 'e
only seem to be separated in the two persons. Bu’t of the two tie oriz
Who carries out the verdict has no will at all, but only physic’al ower
directed by an external will. Byt if the executive power has the ripht t
Vet'o the yerdict, then it is itself g judicial power — it is indee%i thz
ultimate judicial power — and the two powers, once again, are not
Separate. — According to our investigation, the executive pow:ar (in the
broadest sense of the word) and the ephorate are to be separate. The
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former includes the entire public power in all its branches; but with
respect to how such power is administered, the executive power must be
made accountable to the ephorate (the concept of which is still far from
peing fully defined here).)

According to the usual classification, the executive power is entrusted
[162] either to one person, as in a lawful and rightful monarchy, or to a
body of persons organized under a constitution, as in a republic (in the
narrower sense of the word): or to be more precise, the executive power
is always held by a corps of persons, since one person can never do
everything on his own. Thus the only difference between a monarchy
and republic is that, if there is no unanimity within the corps of persons,
the dispute is settled either by the unappealable decision of a life-long
president (the monarch), or by some collective voice, such as a majority
vote. In the latter case, the perpetual president is a mystical and often
mutable person (i.e. those whose voices constitute a majority of votes
and who decide the dispute without the possibility of appeal are not
always the same physical persons).

Further, those who administer the executive power are either elected

or not. In the former case, either a// or only some are elected. In a
democracy (in the narrower sense of the word, i.e. a representative, and
therefore rightfully constituted, democracy), they are elected directly by
the populace. If all persons in authority are directly elected by the
populace, it is a pure democracy; if not, it is a mixed democracy. In an
aristocracy, the corps of those who hold power can also vote to fill their
nwn vacancies; if they fill all their own vacancies, it is a pure aristocracy
if they fill only some of them (such that the people elect some of the
magistrates directly), it is a mixed aristocracy, or an aristo-democracy. It
is also possible for a perpetual president of the government to be
elected, in the case of an elective kingdom.

In all these cases, the vote is taken either from the entire populace
(such that every citizen is eligible to vote) or only from a part of it. Thus
the right to vote is either limited or unlimited. The only true limitation
of the right to vote is when eligibility is based on birth; for, if each
citizen can attain any office within the state, but [163] can ascend to the
higher ones only step by step from the lower ones, then the vote is not
absolutely, but only relatively, limited. But if the right to vote is
absolutely limited and eligibility to vote is based on birth, then the
constitution is a hereditary aristocracy; and this brings us to the second



Foundations of natural right

possible scenario mentioned above, namely that the representatives gre
not personally elected.

Thatis, it is possible for the representatives to be such by birth; eithey
they attain their status as representatives solely by birth (as does the
crown prince in every hereditary monarchy); or they are, by virtue of
their birth, at least the only ones eligible to vote for the highest state
offices (as is the nobility in general in menarchies, and the patricians iy
particular in hereditary—aristocratic republics).

It is through the law (i.e. through the original will of the populace
who give themselves a constitution), that each of these regimes obtaing
the force of right. All are rightful regimes as long as an ephorate ig
present; and all can produce and maintain universal right within a state,
as long as the ephorate is efficacious and properly organized.

The question concerning which governmental constitution is best
suited for a particular state is not a question for the doctrine of right byt
for politics; its answer depends on which constitutional form will enable
the ephorate to function most strongly.

In cases where an ephorate has not yet been established, or where —
because the majority are still barbarians — it cannot be established,
hereditary representation is the most advantageous form. This is
because someone who holds power unjustly and fears neither God nor
any human tribunal, will at least fear the revenge that — because of all
his wrongs — will pile on top of his (perhaps innocent) descendants and,
in accordance with the necessary course of nature, come crashing down
on them with complete certainty.

(VII) The persons to whom the populace have offered the execution
of public power must have accepted it, and must have made themselves
accountable for [164] how they administer it before the tribunal of the
populace; “otherwise, they would not be representatives and power
would not have been transferred to them.

Their acceptance of public power must be voluntary, and both parties
(the populace and representatives) must reach a good-faith agreement
about it. For, although the law of right requires that there be public
power as well as persons who are expressly appointed to administer it;
and although there therefore exists a right to coerce each person to
agree to the establishment of such power; nevertheless, the law of right
says nothing about which particular persons should be given this power.

Here we shall follow the very same reasoning we followed above in
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our examination of the contract concerning private prope‘rty. Since the
jaw of right cannot be applied at all unless a pubhc. power has b'ee.n
cstablished, and since such a power cannot be estab.hshe-d unless it is
wransferred to particular persons, it follows that there isa right to coerce
cach person to give his particular consent to the appointment of.these
persons; further, there is a right to coerce each person to decide (in the
event that he is elected) whether he will accept the ofﬁc.e or not. The
clection (and here this means the determination of how in general Fhe
representative positions in this state are to be filled, i.e. the entire
section of the constitution dealing with this issue) must be esFabhshed
through the absolute agreement of all. For, although‘ t.here is als.o a
general right to coerce each person to enter into a Cl\'/'ll constitution,
there is no right to coerce a person to enter into any particular one. Now
since a state becomes a particular state by virtue of both the persons
who hold power and by the law that establishes how tllley are to be
elected, no one has a right to force someone else to recognize as his own
the representative or representatives that the first person has recog-
nized. If people cannot agree about which representatives are to be
recognized, the larger and therefore stronger group will lay claim to the
territory in which they live, and the others (since they can no lqnger be
tolerated in the same territory) will have a choice: either to join the
majority, in which case the vote [165] becomes unanimous; or to leav‘e
the territory and thus no longer count themselves as belongmg.to th.IS
union, in which case the vote, once again, becomes unanimous. Since, in
general, a contract becomes inviolable and irrevocable whén (bLl:t only
when) a rightful relation would not be possible WithOut.lt, this also
holds for the contract in which the state transfers executive power to
particular persons, and which we shall call the transfer contract
[Uebertragungscontract]. o
Once a person has accepted public power, he may not give %t up
unilaterally, but only with the consent of the populace, because if his
position cannot be suitably filled, his resignation might, at the very
least, interrupt the rule of right or even cause it to cease altogeth'er.
Similarly, the populace may not unilaterally cancel theu‘. contract with
him: for the job of administering the state is his position within the
state, it was allocated to him as his possession; and insofar as he h(.)ld.s
this possession pursuant to the transfer contract, he has no other; this is
what was allocated to him, when all the citizens were allocated their
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property; therefore if the populace were to cancel the contract unilat
erally, there could not be any rightful relation between him and th‘
commonwealth. But if he willingly accepts such a cancellation ang
comes to an agreement with the populace concerning compensation
then he may do so. ’

F gl‘the1'm01'e — since, under this contract, the one who administer,
pubh(‘: power makes himself accountable for seeing to it that right ans
security prevail, he must inevitably insist on having the power (and the
free. use thereof) that he deems, or ever will deem, necessary for
achieving that end; and such power must be granted to him. He must bI
granted the right to determine what each person should contributg
towards p'romoting the state’s ends, as well as the right to apply this
power entirely according to the best of his knowledge and conviction
(W(? shall soon see the extent to which this power must nevertheless be:
hmlteq.) Therefore, the power of the state must be placed [166] at his
free disposal, without any limitation, as is already implied by the
concept of state power.

Public power must be used to secure right for all individuals in all
cases, and to thwart and punish injustice. It accepts responsibility for
doing so, and any undiscovered violation will have the most unfortunate
consequences for the state and for public power itself. Therefore those
who administer public power must have the power and the right t,o kee
watch over the citizens’ conduct; they have police power and po/z'ci
legislation. |

The foregoing account already implies that in the civil contract. each
person has unreservedly subjected his own judgment concerningw rigint
to the judgment of the state and to the administrator of state power
(noW tbat we have posited such an administrator); and therefore that the
administrator of state power is necessarily a judge whose decisions
cannot be appealed.

(VIII) Now to which law of coercion is this highest state power itself
to be subordinated, so that it can always bring about right, and nothin
but right? , :

We': said above in general: it must be physically impossible for the
public power, or, in this case, those who administer it, to have a will
other than the will of right. We have also already indicate’d above how, in
general, this is to be achieved. Their private end, i.e. the end of t};eir
own security and wellbeing, must be linked to the common end and
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must be attainable only if the common end is attained. They must be
incapable of having any interest other than that of promoting the
common end.

Right is merely formal; therefore, those who administer public power
must be incapable of having any material interest whatsoever in their
verdicts, any interest in how their verdicts turn out in this or that case.
The only thing that can matter to them is that their verdicts accord with
right (and certainly not how their verdicts might sound).

[167] Thus first of all, they must be completely independent of all
private persons in all of their private ends (i.e. with respect to their
needs). They must have an ample and secure income, so that no private
person can do them any favors, and so that any inducement they might
be offered will come to nothing.

In order not to be led astray into partisanship, those who administer
the executive power must have as few friendships, connections, and
attachments among private persons as possible.

Above we presented the following principle, aimed at securing equal
right for all individuals in all cases: the law shall make its judgments in
chronological order and shall not decide any future case until it has
dealt with the earlier ones. Now once a regular judicial institution has
been established (one that is always at work, perhaps with several things
at once); and since some disputes concerning right may be easier to
decide than others; and since it is of the utmost importance to avoid
delays in the administration of right; it follows that this principle, as
presented above, must cease to apply. But this judicial institution must
always be able to prove that it is actually at work investigating all of the
claims brought before it: furthermore, it is absolutely necessary that a
definite time be fixed (according to the type of dispute at issue) within
which each claim must be fully dealt with; otherwise, the law would lose
its force (as implied by the principle stated above). Without these
requirements, it would be completely impossible to tell whether
everyone has really been treated rightfully; and no one could ever

complain that he has been denied his rights, since the judge could
always silence him by saying that his claim will be dealt with in the
future.

But the following is a sure criterion for determining whether right is
being administered as it should. The judgments and procedures of
those who hold public power may never contradict themselves; they
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must always handle a new case in the same way they handled a simiy,

case in the past. Each of their public actions must be made into a

inviolable law. This commits them to doing what is right. They C;n

never will to proceed unjustly, [168] for if they did, they would have tn

do the same from now on in all similar situations, in which case thz
mos‘t obvious insecurity would soon resuit. Or, if they are later forced to
deviate from their first maxim, everyone will immediately see that the

proceeded unjustly. !

Ip order to enable people to judge whether right is being administered
as it should, all the proceedings of those who hold state power, alon
with all the circumstances and reasons for their decisions, must v:/ithoui
exception, be fully publicized — at least after each case h,as bee’n closed
For in cer‘tain cases involving the police, state power might have to bé
exercised in secret, in order to ensure public safety (for which those who
hold public power are accountable to the populace). Those who admin
ister public power must be granted this much, but once public safety i;
ensure.d, their proceedings may no longer remain secret. And public
safety is ensured, once their verdict has been pronounced and carried
out.

(IX) If those who hold power administer their office according to the
laws we have been describing, then right, justice, and security will
prevail, and each person, on entering the state, will be fully guaranteed
wbat is his. But since honesty and trust cannot be presupposed, how
WIH' th.ose who hold power themselves be forced to adhere to these’laws?
Thls 1s the final issue to be addressed in solving the problem of 1
rational state constitution. ) ‘

. The. executive power has the last word in judgments concerning
right; its final judgments cannot be appealed; no one may (since such
unappealability is the condition of any relation of right whatsoever) and
no one cazn (since the executive branch has superior power, relative to
which all private power is infinitely small) invalidate th;: executive
p‘owe?’s judgments or prevent them from being carried out. Presump-
tive right, which is constituted as certain right, has spoken in the person
of the judges, who have been declared infallible. Upon their judgment
every case must come to an end and every verdict must be carried oué
infallibly in the sensible world.

There are only two situations that clearly prove that the constitution
has been violated: ( 1) where the law [169] has not been brought to bear
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on a particular case within the prescribed amount of time; and () where
those who administer public power contradict themselves or must
commit obvious injustices in order not to contradict themselves.

Furthermore, it has been proved that only the populace can sit in
judgment of those who administer the executive power. But there is a
difficulty here: where, and what, is “the populace”? Is it anything more
than a mere concept, and if it is supposed to be more, then how is it to
be realized?

Before the tribunal of public power — and since this tribunal continues
to exist without interruption and without end — all the members of the
state are only private persons, and not the populace; each is always
subordinate to the superior power of the state. Each person’s will is only
his private will, and the commeon will is expressed only through the will
of the superior power. The populace, as such, do not have a separate will
and cannot actualize themselves as the populace, until they have
detached their will from the will of the executive power and retracted
their declaration that the executive power’s will is always their own.

But how can this happen? No private person has the right to say: the
populace ought to convene, all individuals who until now have been
private persons ought to come together and be the populace; for if this
individual’s will does not accord with the will of those who hold public
power (a will that still does represent the common will), then the
individual’s will is a private will, one that contradicts and rebels against
the common will and thus one that constitutes a rebellion and must
immediately be punished as such. But the will of this individual will
never accord with the will of ithose who hold public power, and those
who hold public power will never want to convene the populace. Those
who hold public power either know that their administration is just, in
which case it would completely contradict the original common will if|
in the absence of an emergency, one were to disturb individuals in their
private affairs and interrupt the administration of right; or else they

[170] know that they have acted contrary to right; in which case it is
implausible that they will surrender the power that they still hold and
will themselves call the populace together to be their judge. Thus, they
continue to be their own judges; there is no higher judge for them to
fear, since the very existence of such a judge depends on their decision
to call the populace together; and the constitution remains, now as
before, despotic. — In sum: only the populace can declare themselves to
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be the populace; and thus — before they can declare themselves to be th
populace — they would have to convene as the populace, which, a )
can seg, is contradictory. , e
There is qnly one way to eliminate this contradiction: The constitut
must spectfy in advance the circumstances under which the people shall o
together as the populace. e
The_ most obvious scenario is that such a constitutional law coy]
Rrescrlbe that the people assemble on 2 regular basis at certain, g eci; p
umes,' 50 that the magistrates could give them an account o% If)ow tleld
state is being administered. Such an arrangement is feasible in g 1613
states (especially republics), where the population is not widel 1:1121
persed,. and thus where they can convene easily and without takii -
much time, and also where the state administration is simple and easg utp
assess. 3ut even in small states, this momentous legal proceedin tefldo
to %otv,e its dignity when people become too accustomed to i%' al S
1nd_1v1d.uals will have time to prepare in advance for it the usual re;ultso%
which is that the private will of scheming, ambitious ,parties will revao‘ 1
over the common will. But in a state of considerable size — fnd i1
several respects it is better for states not to be small — a constitution?
law of this kind would not even be feasible. For, even abstracting frorE;
the fact that, in a large state, the above-mentioned abuses would occur
only more extensively and with greater danger, regular assemblies would
necessarily take up people’s time and interfere with their private lives
50 that their concern to protect themselves from such disruptions ld,
itself become the biggest disruption of all. P "

"Therefore, it is possible to establish the following principle: The

populﬂ.ce must never be convened except when it is necessary; but as soon as it
EZIbZeIgo[; ;z:;e;slzli 3;;522/_ must come together immediately, and be willing and

It will never be necessary for them to convene (and they will also
never want to convene), unless right and the law have ceased to function
altogether; but in that case they must, and surely will, convene

Ina 1"ightfully ordered state, right and law in genéral must.be linked
to tl.le rights of each individual; therefore, the law must be completel
nullified wherever it has clearly failed to function as it ought (ipe if z
case has not been resolved within the specified amount of time; .or if
power has been applied in a contradictory manner, or if some in"u i
or violation is otherwise obvious). ’ e

I50

The doctrine of right

But now who is to judge whether the law has thus failed? Not the
opulace, for they are not convened; not the state authorities, for they
would then be judges in their own case. Even less can it be the person
who believes that he has suffered injustice, for then he, too, would be
judge in his own case. Therefore — the constitution must establish a
pm'tz'culm‘ power expressly for the sake of judging whether the law has failed
z-oﬁmction as it should.

This power would have to oversee continuously how public power is
administered, and thus we can call it the ephors.

The exécutive power is accountable to no one other than the
assembled populace; thus the ephors cannot sit in judgment of those
who hold public power; they must, however, constantly observe how
state business is conducted. They therefore have the right to make
inquiries wherever they can. The ephors may not block the judgments
of those who hold public power, for such judgments cannot be appealed.
Neither may the ephors themselves issue a verdict in a particular case,
for the magistrative authority is the only judge in the state. Thus the
ephors have absolutely no executive pomwer.

[172] But they do have an absolutely prohibitive power; not to prohibit
this or that particular verdict from being carried out, for in that case
they would be judges, and the executive power would not be unappeal-
able; but rather to nullify henceforth all administration of right
whatsoever; to suspend public power completely and in all of its parts.
This nullification of all enforcement of right I shall call state interdict
(bv analogy to interdict within the church. The church long ago
invented this infallible device to enforce the obedience of those who
need her.).

Therefore, it is a principle of any rational and rightful state constitu-
tion that an absolutely negative power is to be posited alongside the
absolutely positive one. Since the ephors hold no power at all and the
executive power holds an infinitely superior power, one might well ask
how the former, on the basis of their command alone, can coerce the
latter to suspend its operations. But this coercion will come of its own
accord. For the publicly announced suspension of the executive power

© In this respect, the ephorate (in the narrower sense of the word) that has been deduced here on
the basis of pure reason is completely different from the ephorate in the [172] Spartan
constitution, from the state inquisition of Venice, and the like. The peaple’s tribunes in the Roman
republic bear the closest resemblance to the ephorate discussed here.

TCET
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is simultaneously an announcement that, henceforth, anything deciq
by th.e éxecutive power is invalid and unenforceable as a matter of ri }Td
and it is only natural that, from that moment onward, parties vvhg ’
f:lai'ms have been denied by the executive power will no longer Submit0 "
its judgments, and — by the same token — parties who have won th to
cases before the tribunal of the executive power will no longer rel .
its judgments. o
F L'lrt.hermore, the interdict declares that those who had previously
administered the executive power are merely private persons and th ;
all their orders commanding the use of power are unenforceable qsat
matter of right. From the moment of the interdict onwards, any us; ?
power based on their command is an act of resistance ,against tl;)
common will as declared by the ephors, and is therefore an act ?
rebellion and must be punished as such, and so — as we shall soon seeo
will be punished with absolute certainty. )

Can 'th_e magistrates [173] expect to incur a more severe punishment
for resisting the ephors’ interdict, than they would incur if their case is
b{rought before the populace? This cannot be, for in the latter case, the
hlghest possible punishment awaits them anyhow. However, if ’the
resist the ephors’ interdict, they are treating their case (a case t};ey coul(}i,
§t111 win) as a lost cause; and so by resisting the interdict they already
incur — even before the reasons for imposing the interdict can be
examined — the highest possible punishment, one they still might have
been able to escape. Thus the magistrates are not likely to resist.

The announcement of the interdict is at the same time a call for the
p({pulacc to convene. ‘The populace are compelled, by this the greatest
misfortune that could befall them, to assemble immediately. The ephors
are, by the nature of their role, the accusing party, and they have the
floor to state their case. ,

To say that the populace ought to convene does not mean that every
person frqm every part of the (perhaps very extensive) state is supposed
to gather in one place (which might be completely impossible in many
f:ases);. rather, it means only that everyone is to take part in the proposed
investigation, which can certainly be discussed in every city and village
of‘th.e realm, and that everyone is to cast his vote concerning it. How
this is to be arranged so that the result truly reflects the common \.Niﬂ is
a question for politics and certainly not for the doctrine of right. B:.lt
for a reason we shall indicate below, it is necessary in this kind of"
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pl-oceeding that, here and there, large groups of the people actually do
come together in one place.

Whatever the populace decide becomes constitutional law.

Therefore, it is necessary first of all for the populace to decide that the
interdict announced by the ephors is formally valid as a matter of right
_ regardless of what they think about the content of the dispute — and
that any resistance to it is to be punished as a form of rebellion. If they
should decide otherwise, they would be annulling the entire interdict,
and thus also nullifying the ephorate’s very efficacy, and therefore, in
essence, nullifying the ephorate itself, assigning to themselves [174] 2
superior power with no accountability, i.c. the populace would be
establishing a despotism, which is contrary to the law of right and
altogether unlikely. They will not do this, because what is right is bound
up with what is advantageous to them.

Furthermore, as regards the content of this proceeding, the judgment
of the populace will necessarily be just, i.e. in accordance with the
original common will. If they acquit a magistrate who, according to the
ephors’ charge, had allowed a deed to go unpunished (and there can and
must be no doubt concerning the facts of the case, and the ephors must
see to it that there is none), they would be deciding thereby that such a
deed ought never to be punished, but is instead a rightful action, i.e. one
that can be done to any one of them as well. If the executive power is
accused of acting in a contradictory manner or committing an obvious
injustice and if the populace says that there is no such contradiction or
injustice, then the populace thereby make the executive power’s dubious
or apparently unrightful maxim into a fundamental law of the state, in
accordance with which each of them also wants to be treated. Therefore,
the populace will doubtlessly reflect on the matter very carefully and
strive to avoid rendering an unjust verdict.

The losing party, whether the ephors or the executive power, will be
guilty of high treason. If the ephors’ accusation turns out to be
ungrounded, they will have interrupted the administration of right,
which is the commonwealth’s most important business; if the executive
power is found guilty, it will be because it has used the power of the
state to stifle the administration of right.

No one will think it excessive that the executive power can be held
liable for high treason; but perhaps it might seem so in the case of the
ephors. One could argue that it seemed to them that the law was in
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danger; they acted according to their conscience and simply made a
mistake. But the same can also be said of those who hold eXecutive
power, and the following answer applies in both cases: a mistake here is
just as dangerous as a bad will, and the law must seek to prevent such
mistakes just as vigilantly [175] as it suppresses bad wills, The wisest
among the people ought to be elected as magistrates; and especially old,
mature men as ephors.

Besides, before announcing any interdict, the ephors will probably
negotiate with those who hold power, to try to get them to discontinye
or correct their injustice voluntarily and without causing a stir; and by
doing this, the ephors will automatically become thoroughly acquainted
with what is really involved in the case.

The people’s decision is retroactively valid; judgments based on
maxims that have been rejected by the people’s decision shall be
annulled, and persons who have been harmed by such judgments shall
be restored to their previous positions; but they shall be restored
without detriment to other parties, who acted according to a presump-
tively valid, albeit now discredited, law of right. Compensation must be
provided by the judges who caused the harm. The reason the people’s
decision is to be valid retroactively is that the losing party was not
allowed to appeal against the judge’s verdict, since it was necessary to
presume that the judge’s will agreed with the true, common will: the
judgment’s validity was grounded on the presumption that the judg-
ment was lawful. Now it turns out that the opposite is the case: this
ground no longer obtains, and so neither does the grounded. Tt is as.if
the judgment had never been pronounced.

‘The positive and negative powers — the executors and the ephors —
are the parties to be judged before the assembled populace; therefore,
they themselves cannot be judges in their own case and do not belong to
the populace, who in this context can now also be called e people [das

Volk]. — The ephors bring the suit, as noted above, and so are the
accusing party; the executors are accountable for the charges, and so are
the defendants.

(To what extent are the magistrates a part of the people? This
question, like many others, has been raised before in general terms, and
so people have answered it in a general, and therefore [176] one-sided
way, because they failed to define the specific circumstances under
which they wanted the answer to apply.
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Here is the answer. Before the magistrates were elected, they were not
magistrates; they were not at all what they now are; they'were something
different and therefore were part of the people. If magistrates are born
as representatives, like a crown prince, then they never were part of the
people. Before being elected to state office, persons born into the
aristocracy or nobility are private persons and part of the people. They
are not magistrates, but only eligible (exclusively eligible) to be elec't'ed
as such. Since those who are born into the aristocracy %md. nobility
might be biased in favor of the executive power, the constitution must
include safeguards to ensure that their voice does not detrlmentz.dly
influence the decisions of the common will; how this is to be done 1s a
question for politics.

Just as soon as the magistrates have been elected, even before they
have accepted their positions, they are no longer part of the? p.eople, for
they are now negotiating with the people; and in such negotiations, they
and the people are two different parties. If they clearly declare that they
do not accept the office offered to them, they return to being part of the
people.

But if they do accept the office offered to them, they are forever
excluded from being part of the people. . .

In accepting responsibility for public security and right, the magis-
trates put their own person and freedom at risk, and so tllle'y must not
merely be able to ratify legislation; they must have a decisive ne.gmwe
vote (a veto); i.e. the transfer contract must give them the option of
saving: we do not want to rule in accordance with such laws; but then
the pLeople must also have the option of saying: if you do not want to
rule in accordance with laws that we judge to be good, let someone else
rule. .

With the completion of the transfer contract, the populace automati-
cally become subjects; and from that point onward, the populace as such
no longer exist; the people are not a people, not [177] a whole, but only
an aggregate of subjects: and the magistrates, too, are no longer part of
the people. .

If, with the announcement of the interdict, the populace convene in
the manner described, then the magistrates, as we have shown, are
parties in the case and once again are not part of the people.‘ If the
magistrates win this momentous legal proceedmg,. they are maglstrz'«.tes
once again and not part of the people; if they lose it, their only possible
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punishment is exclusion from the state, i.e. banishment, in which case
they again are not part of the people. Accordingly, the magistrates aré
never part of the people and are forever excluded from the people by the
transfer contract.)

(X) The security of the whole commonwealth depends on the
absolute freedom and personal security of the ephors. By virtue of their
position, their job is to serve as a counter-weight to the €xecutive
authorities, who have been endowed with superior power. Thus, first
and foremost, it must be completely impossible for the ephors to
become dependent on the executive power in matters pertaining to their
well-being, and so the ephors must be eminently well paid, as well paid
as the executive power. Furthermore, as one would expect, the ephors
will be exposed to the snares and threats of the ¢xecutive power, and will
have no defense other than the power of the populace, which, however
are not assembled. Therefore, the law must make them secure in thei;
persons, i.e. they must be declared inviolable (sacrosancti). The slightest
act of violence against them, or even only the threat of violence, shall be
high treason, i.e. a direct assault on the state. Such an assault, encouraged
or undertaken by the executive power, shall automatically count as an
announcement of the interdict; for by assaulting the state in this way,
the executive power clearly and directly severs its will from the common
will,

Furthermore, the power of the people must exceed beyond all
measure the power that the executive officials possess. If the power of
the latter could even come close to counter-balancing that of the people
then — if the executive officials wanted to oppose the people — thlerf;
would at least arise a war between them, something the constitution
must make impossible. If the executive officials had superior power, or
[178] if they could ever acquire it in the course of a war, they would be
able to subjugate the people, which would result in unconditional
slavery.

Therefore, a condition of the rightfulness of any civil constitution is
that the executive power should never, under any pretext, acquire power
that is capable in the slightest of resisting the power of the populace.
Every end must be sacrificed to this, the highest possible end, the
preservation of right in general.

Moreover, this is precisely why a principal maxim for a rational
constitution (and it is necessary to make provisions for implementing
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this maxim) is that when the populace convene throughout the country
_ for instance, in the country’s remote villages — they should assemble in
groups that are large enough to muster adequate resistance against any
possible attempts by the executive officials to oppose them; so that, as a
result, once the populace declare themselves as the populace, a very
formidable force will have already been mobilized.

(XI) An'important question in this connection is: how is the people’s
decision to be determined? Must their decision be unanimous, or is a
majority of votes sufficient, and do those in the minority have to submit
to the majority?

As we have shown above, unanimity is necessary where the civil
contract is concerned. Each person must declare for himself that he
wants to enter into a commonwealth with this particular group of
people for the purpose of maintaining right.

The situation was quite different when it came to the election of
magistrates. Of course, the minority were not required to accede to the
majority; but since they were the weaker party, they could be forced by
the stronger party to leave this place (i.e. the place where the majority
now want to realize the constitution they have designed), and to take up
residence elsewhere. If the minority do not want to leave — and they will
hardly want to do so — then they will have to let themselves be bound by
the majority’s opinion. This is because they would obviously be too
weak to resist the majority. Therefore, our proof implies that [179] here,
too, there must be a decisive majority, such that there is no chance that
violence might break out and no need at all to fear a war (which is
always contrary to right): thus the election of magistrates must not rest
on a margin of just one or a few votes. Until it is possible to achieve a
decisive majority, they will have to try to reach some agreement among
themselves.

In deliberations as to whether the accused executive officials have
proceeded rightfully or not, there cannot be — in accordance with our
premises — a great diversity of opinions. First of all, the deed to be
judged must be clear, and — given the nature of the issue — it will be.
Then the only question is: is this just or not, should it be, for all time,
lawful for us, or not? This question is to be answered briefly, and with a
decisive “yes” or “no.” Thus there can be only #wo opinions, affirma-
tion or denial; a third option is not possible.

Now assuming that the citizens all possess at least ordinary, sound
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judgment, this question is very easy to decide and — as was already
shown above — it is so directly related to the weal and woe of each
individual that because of its very nature, it will always be answere(
with complete unanimity, such that one can assume in advance that
whoever answers it differently from the majority either is partisan op
lacks sound judgment. It will be incumbent upon the more sensible
citizens amicably to correct those who lack sound judgment and to bring
them around to accepting the general opinion. If they cannot be
convinced, they will arouse the strong suspicion that they are partisan,
and thus dangerous citizens. If they simply cannot agree with the
majority’s opinion, then, of course, they are not obligated to make thejr
security depend on a law that they do not acknowledge as right: but by
the same token, they can no longer live among a people that lets itself be
judged in accordance with this law; they must [180] therefore emigrate
from the state — without, however, any detriment to their property (to
the extent that it is absolute property and can be taken with them,
which shall be discussed in good time). Since emigrating may involve
substantial inconveniences, it is hardly to be expected that anyone will
undertake to do so unless he is firmly convinced that the majority’s
opinion will destroy general security, and so it is likely that people will
accede to the majority’s decision, so that the decision turns out to be
unanimous. Thus in all cases, my theory, as always, assumes not the
rightfulness of the majority’s opinion, but only the rightfulness of
unanimity; but I have claimed that those who do not want to submit to
the overwhelming majority (which, in our case, could quite easily be set
by the constitution at seven-eighths or even higher) thereby cease to be
members of the state, thus making the vote unanimous. The main point
not to be overlooked is this: the majority of votes, as we have shown,
must come very close to being all the votes.

(XI) Under the constitution we have been describing, right, and
only right, will infallibly and necessarily prevail, so long as the ephors
do not unite with the executive power to oppress the people. This final
and most challenging obstacle to a just constitution must likewise be
removed.

The ephors ought not to be dependent on the executive power, and it
ought to be impossible for the executive power to do favors for them.
The ephors must not have any connections, relationships, friendships,
or the like with those who administer executive power. The people will
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be on guard against such relations, and — if they were to arise — the
ephors would immediately lose the people’s trust.

Furthermore 1t is advisable, in fact almost necessary, that those who
hold executive power be appointed for life, because they must leave
behind their professions in order to serve; but it is equally [£81]
advisable that ephors be appointed only for a determinate period of time,
since they do not need to give up their professions in order to serve.
Retiring ephors must give to the incoming ephors an account of what
took place during their term of office; if some injustice has occurred and
continues to make itself felt, the new ephors are immediately obligated
to call the populace together by announcing the interdict and to let the
populace have their say concerning both the retired ephors and the
executive officials. It is obvious that an ephor who has been found guilty
is to be punished for high treason. — But to have administered the duties
of the ephorate with honor entitles a person to enjoy for life the highest
of honors.

The ephors must be appointed by the people, not by the executive
power (which would obviously be inappropriate); nor can the ephors
appoint their own replacements, because the new ephors are the judges
of the outgoing ones, and if the outgoing ephors could appoint the new
ones, they would be able to insure their own impunity. The constitution
must determine the manner in which the ephors are to be elected. No
one may petition to become an ephor; the kind of person who should
become an ephor is one who has gained the attention and trust of the
people (who, precisely in order to fulfill this sublime task of clecting the
ephors, will continuously notice their great and honest men).

(XIII) If, after these provisions have been made, the ephors should
still ally themselves with the executive power in order to oppose the
freedom of the people, then such could be possible only if — of all the
country’s exemplary men who have been elected over time to be ephors
~ there is not even one who did not become corrupt immediately upon
taking office; and furthermore only if every one of these ephors could
count on the corruption of all the others with such confidence as to
be able to let all of his own security depend on it. This is impossible,
or, if it is possible, one could easily conclude: a people so corrupt that
those who are universally recognized to be the best among them are of
such low morals, do not deserve a better fate than the one they are
given. [182] But since a rigorous science must take into account even
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the most improbable of scenarios, the following advice applies to such g
case.

Any private person who calls the populace together in opposition to the
will of the executive power (which, as long as the populace are not
convened, represents the common will) — and calling the populace
together will always be contrary to the will of the executive power,
because the latter, by nature, will never want to call the populace
together — 1s, as shown above, a rebel (because his will is rebelling
against the presumptive common will and seeking to amass a force
against it).

But — and one should note this well — the people? are never rebels,
and applying the expression rebellion to the people is the most absurd
thing that has ever been said; for the people, both in fact and as a matter
of right, is the highest authority, above which there is no other; it is the
source of all other authority, and is accountable only to God. When the
people assemble, the executive branch loses its power, both in fact and
as a matter of right. A rebellion can only be a rebellion against a
superior. But what on earth is superior to the people! The people can
rebel only against themselves, which is absurd. Only God is above the
people; therefore, one can say: if the people have rebelled against their
ruler, then one must presume that the ruler is a god, which just might
be difficult to prove.

Therefore, two scenarios are possible: either in such a case the people
themselves rise up unanimously, perhaps provoked by violence too
terrible to ignore, and pass judgment on the ephors and the executive
officials. By its very nature, their uprising is always just — not only
formally, but also materially — for so long as the insecurity and the poor
administration of the state do not oppress them #// and do not become
universally harmful, every individual will look out only for himself and
try to get by as best he can. No people have ever risen up in unison like
a single man — nor ever will — [183] unless the injustice has reached an
extreme.

Or, in the second scenario: one or more private persons will incite the
state’s subjects to constitute themselves as a people: these persons, of
course, must be presumed to be rebels and — in accordance with
presumptive right (as long as the populace have not yet constituted

4.1t should be understood that I speak of the entire peaple.
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themselves) — will be punished as such by the executive power
(assuming it can apprehend them), in accordance with the presumptive
common will. But an unjust power is always weak, because it is
inconsistent and because general opinion — and often even the opinion
of those it uses as its tools — is opposed to it; and the more unjust it is,
the weaker and more powerless it is. And so the more despicable the
executive power is, the more likely it is that those who incite the people
will escape their punishment. ‘

Now the populace either will or will not rise up in response to the
inciters’ call. If they do, the executive power will dissolve into nothing
and the populace will judge between the executive officials and the
inciters, just as they would otherwise between the executive officials and
the ephors. If the populace find that the call to rise up was well
grounded, then the will of the inciters will be confirmed (by the will of
the populace, declared after the fact) as the true common will; it will
become clear that the inciters’ will contains the content of right, and it
will acquire the form of right (which it still lacks) from the assent of the
populace. On account of their heart and virtue, the inciters will be the
nation’s saviors, and its unordained, natural ephors. By contrast, if the
populace find that the inciters’ call and accusations were ungrounded,
then they are rebels, and will be condemned as such by the populace.

If the people do not rise up, this proves either that the oppression and
public insecurity have not yet become sufficiently palpable, or that they
really did not exist at all; o7 that the people have not yet awakened to
will their freedom and to know their rights; that thev are not vet mature
enough to take up the great legal task assigned to them; and therefore,
that they never should have been incited to rise up in the first place.
[184] Those who incited the people are to be punished as rebels, in
accordance with external right that is entirely legitimate, even though —
according to internal right and before the tribunal of their own
consciences — they may well be martyrs of right. As far as their
intentions are concerned, they may be innocent; but as far as their
actions are concerned, they will be punished as entirely guilty; they
should have known their own nation better. If such a nation were to
have risen up, the result would have been the destruction and nullifica-
tion of all right.

‘The provisions presented here concerning the election of those who
administer the executive power, the election of the ephors, and their
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duties, are laws pertaining to how the law is to be administered; and all
the laws of this kind, taken together, are called the constitution. Thus in
the third section of the doctrine of political right, we shall discuss the
constitution.

(XIV) The constitution (and by this we obviously mean a rightful
and rational one) is unchangeable and valid for all time, and it is
necessarily posited as such in the civil contract.

For every individual must consent to the constitution; therefore, the
constitution is guaranteed by the original common will. Each individual
has entered into the state only under the guarantee that this particular
constitution provides for his security. He cannot be forced to consent to
another constitution. But since — in the event that another constitution
were to be implemented nonetheless — an individual could not live
under a government ruled by a constitution that he has not approved
but rather would have to leave the state (which contravenes the original
contract), it follows that the constitution may not be changed at all, if
even only one individual were opposed to the change. Thus a change in
the constitution requires absolute unanimity. '

The difference between the absolute unanimity needed to change the
constitution, and the relative unanimity deduced above, is this: relative
unanimity may be achieved by excluding some individuals from the
state in cases of emergency, but absolute unanimity may not be achieved
in this way. With relative [185] unanimity, an individual’s right to
remain a citizen is contingent on his accession to the majority; with
absolute unanimity, the right to remain a citizen is ahsolute.

We have said that a constitution that is rightful in general (i.e. insofar
as it contains a constituted, but accountable, executive power as well as
an ephorate) is unchangeable. ~ But within the general parameters of
rightfulness, an infinite number of modifications are possible, and it is
these further determinations that are changeable.

If a constitution is not rightful, it may be changed so as to be made
into a rightful one: and no one is permitted to say, I do not want to give
up the previous constitution. For the people’s tolerance of a previous,
unrightful constitution is excusable only if they had been ignorant
about, or incapable of adopting, a rightful one; but as soon as the
concept of a rightful constitution is available to them and the nation is
capable of realizing it, everyone is obligated to accept it, for right ought
to prevail.

162

The doctrine of right

The situation is different when it comes to improving and amending
civil legislation. This occurs of its own accord. At first, the state was
composed of a particular group of human beings, who pursued this and
that particular trade, and the law was tailored to these particular
circumstances. These groups grew in number, new means of livelihood
arose — of course, none may arise without the state’s approval — and so
then the law had to change out of necessity, in order to remain suitable
for this people, which has completely changed; and the executive power
is responsible for seeing to it that the law is always suitable for the
people.

(XV) The entire mechanism described here is necessary if a rightful
relation among human beings is to be realized; but it is certainly not
necessary that all of these motors and springs always operate externally
and visibly. Rather, the more finely tuned a state is, the less these things
will be noticed, because the state’s quiet power, its inner weight, will
eliminate in advance any possibility of its [186] having to operate
externally. The state itself pre-empts its own action.

The most immediate task of the state is to settle disputes among the
citizens concerning property. The more simple, clear, and comprehen-
sive the law is, and the more certain its infallible execution, the less
frequent such disputes about property will be, because everyone will be
able to know rather precisely what does and does not belong to him, and
will hardly undertake what he can see will be a futile attempt to
appropriate another’s property. If the few disputes that might yet arise
out of error are settled correctly and in a manner that is intelligible to
both parties, then crime will cease to exist. For what is the source of all
crimes other than greed and the passions it arouses, or also poverty and
need — neither of which would exist if the law kept careful watch over
each person’s property? How can crimes occur, once their sources are
eliminated? Good civil law, if it is strictly administered, will completely
eliminate the need to enforce criminal law. — Besides, who will dare to
commit a crime if he knows with certainty that it will be discovered and
punished? If these laws were enforced for only half a century, the
concept of crime would disappear from the consciousness of the happy
people who lived under them. :

If the executive power has so little to do, it will have that much less of
an opportunity to be unjust. Its rare exercise of power will be an act that
inspires respect for both the people and itself; all eyes will be upon the
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executive power, and the respect it necessarily inspires in the nation will
provide it with respect for itself (if there were any danger that it would
not otherwise have any).

Likewise, the ephorate will never have to exercise its authority,
because the executive power will always be just; there will never be any
need to consider an interdict or a people’s tribunal.

Therefore, if the concepts we have presented should cause anyone
fear, or [187] if the idea of a people’s tribunal should lead someone to
imagine God knows what atrocities, here are two reasons why one
should not be disturbed. First: only a lawless mob yields to excess, not a
deliberative body that assembles under and in accordance with the law,
and in conformity with a determined, formal procedure. Formal
procedure - let it be said in passing — is one of human beings’ greatest
blessings. By forcing them to pay careful attention to certain details,
formal procedures force human beings to take care in whatever they are

_doing. Anyone who wants to exempt humankind from all formal
procedures does not have the good of humanity in mind.

Second: all of these provisions have been set up, not to be imple-
mented, but to make the situations in which they would have to be
implemented impossible. It is precisely where these provisions have
been set up that they are superfluous, and it is only where they have not
been set up that they are necessary.
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[191] Foundations of Natural Right

According to the Principles of the Wissenschafislehre:
Part II, or Applied Natural Right

First section of the doctrine of political right
Concerning the civil contract [ Staatshiirgervertrag]

§17
(A)

First of all, we shall analyze — and with greater care than has been
necessary up to this point — the concept of a contract in general.

To begin with, a contract involves two persons, whether natural or
mvstical; these two persons are posited as each willing the same object
as his exclusive property. — Therefore, the thing they contract about
must be the kind of thing that can become a person’s exclusive property,
i.e. it must be the kind of thing that does not get changed when it
becomes a person’s property but (by virtue of its own essence and
nature) remains as it was when a person thinks it in his concept of an
end; furthermore, it must be the kind of thing that — if it remains the
same as it was when the person thought it in his concept of an end — can
be used only as exclusive property (see §11 (III)). If the first condition
were not met, a contract would not be possible; if the second condition
were not met, none would be necessary. For this reason, there can be no
contract concerning a portion of air or light.

Furthermore, both parties must have the same right to the thing;
otherwise, no dispute concerning right would arise between them; [192]

The
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it is precisely this kind of dispute that the contract is supposed tq
mediate. Now, by their nature, all objects and all free beings who lay
claim to such objects fit this description. Prior to the contract, the only
right-based reason anyone can adduce as to why he ought to possess the
disputed thing is his free and rational nature; but every free being can
adduce this same reason. It is impossible for different persons to have g
dispute over the ownership of their bodies; this is because it is physically
impossible for more than one subject to make natural use of a humar
body, that is, to set a human body in motion through will alone:
however, as we have shown, all free beings have an equal right to all thé
rest of the sensible world.

But it must be noted that in order for a contract to be possible it is not
necessary that the two parties already, in the present, lay claim to the
same possession; rather, it is necessary only that the two fear that such
conflicting claims might arise in the fiture. But in order for a contract to
be possible, one of these two scenarios must obtain; for otherwise, the
spheres of the freedom of the two parties would be completely separate
from one another, and would be regarded by them as such, in which
case it would be entirely unnecessary to stipulate by contract what the
spheres of their freedom ought to be. — For instance, if you and T are
separated by a river we both take to be uncrossable, then it will not
occur to either of us to promise the other not to will to cross the river
and settle on the other bank. The river is posited for us, by nature
herself, as the limit of our physical powers. But if the river were to
become shallow enough to wade through, or if we should discover how
to traverse 1t by boat, then — and only then — will it become necessary
for us to make an agreement to limit our free choice.

This will of each party to possess this or that thing as his own
property is the private will of each. Thus, first of all, a contract involves
two private wills; since these private wills are directed at an object, they
are to be called material wills.

Thus in order for a contract to be possible, both parties must will to
enter into a contract concerning either their already conflicting claims
or their claims that might possibly conflict in the future; [193] moreover,
the two parties must will that each one of them, for his part, will yield in
his claims to the disputed objects, until their two claims can co-exist. If
only one of the two, or if neither, wants to enter into a contract, then no
contract is possible and war will inevitably result. According to the law
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of right, the rational being is required to will to enter into a contract,
and so there is a right of coercion that can force each person to do so.
(Admittedly, this right of coercion can not actually be applied, since it is
impossible to determine how far a person ought to yield in his claims.)
This right of coercion exists, because a state of actual war, or even just a
state of fear about a possible war, is not a rightful state of affairs: this has
all been demonstrated above., — Thus the second requirement for a
contract to take place is that the wills of the two parties be united for the
purpose of peaceably resolving their dispute over rights: and since this unity
of will determines the form of a contract, we shall call it the formally
common will. }

A further requirement for the possibility of a contract is that both
parties limit the private wills they initially have to the point where these
wills are no longer in conflict; what is required, therefore, is that each
party, for his part, give something up, and will never to possess what the
other wants to keep as his own. We shall refer to this unity of wills as t/¢
materially common will. In this materially common will, the private wills
of both are united in a single common will. — The will of each of the
contracting parties is now also directed at the other’s property, property
that perhaps it was not directed at before; each party’s will is now
directed at property that he may not have even known about before,
since in order for a contract to take place it is not necessary that there
already be an actual dispute over the objects, but only that the parties
fear a possible dispute in the future; or alternatively, the will of each of
the contracting parties is now also directed at property about which he
has not yet made any decisions (even if he already did know about the
property). Each party’s will now extends beyond his own private end,
but only as a negative will. Each person simply refrains from willing to
have the things that the other wills; beyond this, each makes no decisions
about what the other wills, other than that he does not want those things
for himself. Because of this merely negative will, each is completely
indifferent to whatever else might happen to the other’s property — e.g.
to whether it might be taken from the other by some third party. [194)
Thus the important point here is that the parties’ material will — to the
extent that it is a common will — is merely negative.

Finally, the concept of a contract also implies that this common will is
established as an enduring will, one that guides all future, free actions of
the two parties; it is established as their law of right that will determine
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their. future, rightful relation to one another. As soon as either of the
parties goes even one step beyond his limit as specified in the contract
the contract is nullified, and the entire relation of right based on it is,
canceled.

One might think that in such a case the injured party has only to
demgnd restitution, and that if this were simply provided, then the
relation between the two parties would be restored. Now this i’s certain]
correct if the injured party is satisfied with the restitution and wants tg
renew the contract with the offending party. But in order to understand
what follows, it is important to realize that the injured party is not
bound, as a matter of right, to be satisfied with such restitution. and that
— to be perfectly consistent — the offense nullifies the relatim; of right
between the two parties. We shall now prove this claim.

Before the contract existed, each of the parties had a complete right to
anything that the other party wanted for himself, even those things that
- as a.result of the contract — were actually allotted to the other party,
E\fen if one of the parties did not yet know at the time that a certain.
t}.ung existed, he still could have learned of it later and subjected it to
his ends. It is only through the contract that he lost his right to it. Now
the contract exists only insofar as the parties continue to adhere to it: as
soon as the contract is breached, it is nullified. But if the ground’ of
somet_hlng ceases to exist, then what is grounded also ceases to exist;
and since the contract provided the only ground for each person’;
f01"felture of certain things, it follows that — when this ground ceases to

exist — so too does each person’s forfeiture of everything that belonged
to the other. The two parties stand once again in the same relations?lip
they were in before the contract existed.

[195] (B)

Aftm: t.hese necessary premises, we now proceed to an examination of
the civil contract in particular.

(I.). There can be no rightful relation among persons without a
positive determination of the extent to which each individual’s use of his
f1'§e}1dom ought to be' llrr}1ted; or, what amounts to the same thing:
without some determination of property in the broadest sense of the
Word (i.e. insofar as it denotes not just the possession of real estate or the
like, but a person’s rights to free action in the sensible world in general).
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Thus if the civil contract is to bring about a universal relation of
right, each individual must reach agreement with all other individuals
concerning the property — the rights and freedoms — he ought to have,
as well as those he ought to leave untouched for the others and over
which he ought to relinquish all of his natural entitlements. Every
individual must be able to agree with every other individual, as an
individual, about these things. Think of an individual at the moment of
making such a contract; he is the first of the parties required for a
contract. Now, in one general concept, bring together all those indivi-
duals with whom this first individual must, one by one, enter into a
contract. This group of individuals constitutes all the rest — but only as
individuals, for the first party must contract with them as individuals
and as independently existing beings whose decisions are not influenced
by anyone else. — What I am saying is that all of these individuals
constitute the second party in the contract. Each individual has said to
all of them: I will to possess this, and I demand of you that you give up
your claim to have any right to it. And all of them have responded: we
shall relinquish our claims on the condition that you relinquish your
claims to everything else.

This contract contains everything that is required in a contract. First
of all, it contains the merely private will of each individual to possess
something as his own; without this, the individual would not have
entered into the contract we are discussing here. (Thus, each citizen
necessarily owns property. If the other citizens had not granted him
anvthing, he would not have relinquished his claim to what they possess,
for such [196] relinquishment must be reciprocal; therefore, he would
not have entered the civil contract.) Qur assumption here is that they all
possess a formal will to enter into a contract. Each individual must have
agreed with all the others, and all the others must have agreed with each
individual, about the content of their possessions; otherwise, the
contract would not have come to be, and no relation of right would have
been established. — Each individual’s will is positive only with respect to
what he wills to possess for himself; with regard to everyone else’s
property, it is merely negative.

The proposition demonstrated above applies to this contract as well -
namely, that each individual’s property is recognized by every other
individual, only so long as the first individual himself respects the
other’s property. The smallest violation of another’s property nullifies
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the entire contract and entitles the injured party to take everything from
the transgressor, if he can. Therefore, each individual pledges all of his omwn
property as a guarantee that he will not violate any of the others’ property.

I shall refer to this first part of the civil contract as the citizens’
property contract. If one were to articulate the result of all the individual
contracts that have been made, it would be their merely material will,
the will that is directed towards objects and that determines the limits of
the individuals’ freedom. This will is what yields civil law in the
narrower sense of the word; it constitutes the foundation of all the laws
that might possibly be enacted in this state concerning property,
acquisition, freedoms, and privileges, and it is inviolable.

Each individual has at one time actually expressed himself in the
manner described, whether through words or actions, by dedicating
himself publicly and openly to a particular occupation; and the state has
agreed to it, at least tacitly.

Throughout this discussion we have been supposing that everyone
enters into a contract with everyone else. Against this, someone might
observe: since human beings necessarily go about their business within a
particular, limited region, nothing more is required than for each
individual to contract only with his three or four closest neighbors. Now
[197] we have been assuming that this would not be sufficient. Thus our
assumption must be that it is possible for anyone to come into contact
with any other individual, and therefore that individuals do not remain
enclosed within their own spheres, but rather have the right to live
among one another and to encounter one another in any region of the
state. We shall see later, and in more detail, that this is really the case.
Here we are only making the following point: the requirement that the

civil contract should be a contract of everyone with everyone implies
that any territory on the surface of the earth — although such territory
might in part, i.e. in a certain respect, be divided up among individuals
— must nevertheless be, in a certain other respect (which the civil
contract is to determine), a sphere where everyone can exercise his
efficacy. And so the merchant should be allowed to travel about in order
to peddle his wares; the herdsman to graze his cattle; the fisherman to
cross the farmer’s land to reach the riverbanks, and so on — all of which
can be allowed only in consequence of the contract.

(II) But now the purpose of the civil contract is to ensure that the
boundaries of each individual’s exclusive freedom (where such bound-
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aries are determined by the property contract or civil cgntra?t) are
protected through the coercive power of physical'force (since indivi-
duals neither can nor will rely merely on the good will of others).

Such coercive power has not been established if — as we have shgwn -
the will of each contracting party remains merely negative in relz.m'on to
the other’s property. Therefore, since the contract we are describing is
supposed to be a civil contract, there would have to be yet a s.econ.d
contract joined to the first (i.e. to the property contract); and in t_h%s
second contract, each individual would promise to all the other ?ndm—
duals (who are still regarded as individuals) that he Wﬂl use h1§ own
power to help them protect the property that is recognized as theirs, on
the condition that they, for their part, will likewise help to defend his
property against violation. We shall refer to this contract as the
protection contract [Schutzvertrag). ' '

This second contract is conditioned with respect to its content by the
first. Each person can only promise to protect [198] what he has
recognized as the other’s right, whether this is an act}lal, present
possession or a general entitlement to acquire a possession in the future
(in accordance with a certain rule). But a person can by.no means
promise to assist the other if the other were to be involved in dealings
not allowed by the first contract.

This second contract is distinguished from the first in that the
person’s will, which had been merely negative in relation to the ther’s
property, now becomes a positive will. Each person not only promises —
as he did in the first contract — to refrain from violating the property Qf
everyone else, but now also promises to he.Ip protect everyone eise'’s
property against possible violations by any third party. It makes no sense
for a person to promise to protect the other f%'om oneself. If the first
person simply refrains from transgressing against the other, then the
other already has sufficient protection from him. . .

The protection contract, like every other contract, is conditioned. In
the protection contract each person pledges to help protect all the
others, on the condition that the others likewise protect him. The
contract and the right it grounds dissolve if one party fails to fulfill the
contract’s conditions. ‘

(III) The protection contract is distinguished from th‘e property
contract by the interesting fact that, in the 1atFer, .the parties promise
merely to refrain from doing something, while in the former they
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promise something positive. Therefore, one can know at any tim
v}vlhether the property contract is being fulfilled, since jt requires sim 1e
that the other party at all times 507 do certain things; by contrast ;) .

) > One

regard to this very important point.
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protecting, I neither need, nor receive, protection; the latter is equally
impossible; for the decisions of the other’s free will cannot be foreseen
with absolute certainty,

The discussion just presented is the clearest way of seeing the matter,
but it can also be viewed from several other angles. [z00] Either both
parties to the protection contract are attacked at the same time: then
neither can rush to the other’s defense, since each has to look after
himself. Or, one of them is attacked first. Then what prevents the other,
who is called to come to his defense, from saying: “Our contract is a
conditional contract; you acquire the right to my protection, only if you
have protected me. Now you have not actually fulfilled this condition —
the issue is not whether you could have fulfilled it or whether you have
always possessed the good will to fulfill it (if only the opportunity had
arisen for you to do so); rather, the only issue is this simple fact — you
have not fulfilled the condition. But if the condition does not apply,
then neither does the conditioned.” This is exactly how the other, for
his part, will argue as well; and so what is conditioned will never obtain,
since the condition can never obtain. If the one party actually does help
the other, the two may come into a relation of moral obligation, but not
a relation of right.

For the sake of clarity, let us compare this contract, which is intrinsi-
cally void, with the right that is grounded in the property contract. In
the property contract, the condition is merely negative on either side;
that is, the condition is that each party refrain from violating the rights of
the others. It is for this reason that it is alwavs possible to fulfill this
condition, and to show clearly before the tribunal of external right, that
the contract’s binding force is rightfully grounded. The condition is not
something, but nothing; it is not an affirmation, but a mere negation,
which can always occur at any point in time; and therefore what it
conditions can also always occur at any point in time. I am always bound
to refrain from violating the other’s property, because thereby, and only
thereby, do I rightfully prevent the other from violating mine.

If this part of the civil contract, i.e. the protection contract, is void,
then the security afforded by the first part, i.e. the property contract, is
also nullified. To be sure, as we have just shown, the rights grounded in
the property contract continue to exist and can always be shown to
exist; but whether someone wants to let himself be [201] bound by right
depends on his good will. (This is because the contract that was
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supposed to ju.stify a coercive power cannot ground even a single righ
Thus we remain, as before, in a state of insecurity and dependencg N
the' good will of others, a will upon which we are neither inclj o
obligated, to rely. renec nor
The. difficulty we have just presented must be canceled: and
solve 1F, the civil contract will be further — in fact .com ;) ncle "
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Now how is this protective power to be established, and what actually
takes place when it 1s?

In order to illustrate the important concept we are arriving at, let us
return to the point at which we saw the individual as he entered into the
contract with all the others. This individual is one of the contracting
parties. As a condition of his entering the state, he is required to
contribute to the protective power. But who requires that he make such
a contribution? With whom does he actually negotiate about this, and
who is the second party in this contract?

This second party demands protection; — for which particular indivi-
dual, then, does this party ‘demand protection? For no particular
individual at all, and yet for all of them; that is, for every individual
whose rights are violated; now every one of them may or may not be
such an individual. Therefore, the concept of who is to be protected is
in oscillation [im Schieben];! it is an indeterminate concept: and this is
precisely how we get the concept of a whole that is not merely smagined,
i.e. not merely produced by our thought, as was the case above (I}, but
rather the concept of a real [reellen] whole, one that is unified by virtue
of the subject matter itself; it is not the concept of a bare “all,”” but of an
“all-ness” or totality [nicht bloff Aller, sondern einer Allheit].

We shall describe this in more detail. A bare, abstract concept is
formed entirely by a free act of the mind; so, too, with the concept of
“all,” which we presented above. The concept we have arrived at here is
formed not just by an act of free choice, but by virtue of something real
[ermas Reelles], by virtue of something that, however, is unknown and
comes to exist only in the future, i.e. when the feared transgression
actually takes place. No one ever knows who will actually be trans-

! In everyday German schmeben can mean to hang freely in the air (to hover) or to go back and
forth between two points (to waver or oscillate). Fichte introduces the term in the 1704
Wissenschafislehre in his explanation of how the faculty of imagination, in its encounter with the
check, or Austoff (see n. 3, p. 32) produces the manifold of images that furnish the content for
empirical intuition. In supplying the content of empirical intuition the imagination is said to
oscillate (schweben) between subject and object; the imagination brings the two together in the
sense that it is through its activity that the not-I first acquires empirical reality in relation to the
I. The imagination’s activity is characterized as an oscillating or wavering, because on its own —
without concepts — it cannot yield a stable object of experience but only a set of fluctuating
images (The Science of Knomledge, pp. 185, 194, 201—3). In the present context Fichte invokes the
idea of oscillation in reference to a concept (that of who is to be protected by the protection
contract) that is “indeterminate,” or has no determinate referent. The connection between
conceptual indeterminacy and oscillation is further articulated in the Wissenschafislehre nova
methodo (1796/99) (Breazeale, Fichte: Foundations of Transcendental Philosophy, pp. 360—1, 409).
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gressed against; it can happen to anyone. Thus each individual can
believe that this whole protective arrangement has been established
solely for his benefit, and so will gladly make his own small contribution
to it. It is also possible, however, for someone else to be transgressed
against; but then the first individual’s contribution (203] has already
been woven into the whole and cannot be withdrawn. This indetermj.
nacy, this uncertainty as to which individual will first be transgressed
against — therefore this oscillation in the imagination — is the real bond
that unites the different individuals. It is by means of this that all merge
together into one, no longer united in just an abstract concept (as a
compositum), but rather in actuality (as a torum). Thus in the state
nature re-unites what she had previously separated when she produced’
several individuals. Reason is one, and it is exhibited in the sensible
world also as one; humanity is a single organized and organizing whole
of reason. Humanity was divided into several independent members:
the natural institution of the state already cancels this independence,
provisionally and molds individual groups into a whole, until morality
re-creates the entire species as one.

The concept we have presented can be well illustrated by the concept
of an organized product of nature, e.g. a tree. If each individual part of
the tree were endowed with consciousness and a will, then each part,
just as certainly as it wills its own self-preservation, must also will the
preservation of the tree, since it can be preserved only if the tree is
preserved. Now from the perspective of the individual part, what, then,
is the tree? The tree in general is nothing other than a mere concept, and
a concept cannot be harmed. But the part wills that o part among them
all, regardless of which one it is, should ever be harmed, because the
part itself would also suffer if any other part were harmed. — Such is not
the case with a pile of sand, where each part can be indifferent to
whether any other part is separated, trampled upon, or strewn about.

Therefore, what is to be protected is the whole that has come about in
the manner just described. This whole is the second party to the
contract that we have been seeking. Thus, the will that is declared in
su.ch a contract is not a private will at all (except temporarily, when it
still relates. j[o the individual contracting party, who — according to our
presupposition — is first called upon to provide protection); rather, it is
by its very nature a common will, since — in order to remain indetermi-
nate — it can be nothing other than common.
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[204] We have identified the point at which this whole becomes
unified asia whole. But then how, and through which particular act of
willing, has it come to be this whole? We realize perfectly well that this
whole exists. But let us see with our own eyes how it comes to exist! —
We shall stick to the perspective suggested earlier, i.e, the perspective
from which we observe the individual in the act of negotiating, and our
question will be answered right away. '

In negotiating, the individual declares his will to protect — undoubt-
edly his will to protect the whole, as was required of him. He thus
becomes a part of the whole and merges together with it; now unforesee-
able contingencies will determine whether he will protect others or be
protected by them. In this way, the whole has come to exist as a result of
contracts ‘among individuals, and it is made complete by all the
individuals contracting with all other individuals, as with a whole.

This particular contract, by means of which alone the two previous
contracts are protected and secured, and which makes all three contracis
in their unity into a civil contract, shall be called the unificasion contract.

(V) In consequence of the unification contract, the individual
becomes a part of an organized whole, and thus melts into one with the
whole. Does the individual’s entire being and essence become fully
intertwined with the whole — or only partly so, such that in a certain
other respect he remains free and independent?®

* Rousseau claims unconditionally: each individual gives himself up completely.? He arrives at this
claim as follows. Rousseau assumes a right to property that pre-exists the civil contract; this right
to property is grounded in the individual's formation of things. Now it is obvious that each
ndividual must negouate with all the others about his property, and that it can become his
property in the state only if the others grant him possession of it; therefore, it is obvious that
property is subjected to the decision of the common will, and thus that all property ceases to be
property until such negotiations have been concluded. In this respect, each individual does
indeed give up everything.

According to our theory, no individual can bring anything with him to the civil contract, for

prior to this contract he /sas nothing. The first [205] condition of giving something up is that one
already have received something. Therefore, this contract — far from starting with giving — ought
to begin with recerving.
Rousseau, Social Contract, 1, ch. 6: “Properly understood, all of these clauses [of the social
contract] come down to a single one, namely, the total alienation of each associate, with all his
rights, to the whole community.” (See also ibid., I, ch. 1.) Rousseau’s view appears to be in direct
conflict with Fichte’s claim that citizens retain their original rights when entering the state, yet
Fichte is correct to note that Rousseau’s statement does not imply that his state provides no
guarantee of personal property rights but only that property claims made in the state of nature
are not valid unless compatible with the principles on which the social contract is based, the
rights and freedom of all citizens. Presumably one of Fichte’s aims in this note is to emphasize
the similarities between his view and Rousseau’s, despite what appears to be a fundamental
disagreement.

N
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[2z05] Each individual makes a contribution to the protective body: h
votes to appoint magistrates, and to secure and guarantee the Const.ituf
tion; he makes his particular contribution in the form of abilitieg
services, products of nature, or — when transformed into the univerSai
measure of a thing’s value — money. But he does not entirely alienat
himself or what belongs to him. For if he did, what would he still possese
that the state, for its part, would promise to protect? The protectio;
contract would then be only one-sided and self-contradictory, in which
case 1t would have to be expressed as follows: all individuals I;romise t
offer protection, while also promising not to have anything that could bO
protected. Therefore, the prosective body is made up only of portions oi‘
What belongs to individuals. All individuals are included in the protec
tive body, but only partly so. But to the extent that they are included i ,
it, they constitute the state’s authority (whose purpose is just to proteclz
jche rights of each individual), and they form the true sovereign. — Onl
in the.act of making this contribution is each individua] a par‘t of thz
sovereign. In a free state, i.e. one that has an ephorate, even these
contributions are ways of exercising sovereignty. But the id’ea of what is
10 be protected includes everything that everyone possesses. ”

fI‘h'e whole that has now been established cannot — according to the
pr1nc1ple stated above — undertake to protect anything it has not
recognized. Therefore, insofar as it undertakes to protect each indivi-
dual’s possessions, it also recognizes those possessions; thus, this real
[reelle] whole of the state also validates the property (,:ontra,ct which
above seemed to have been made by evervone onlv as individun’ls The
.whuie 1s the owner of all the possessions and righté of every individual
11.150far as it regards and must regard any injury to such property o;
r1ghts as an injury to itself- But insofar as the whole regards something as
fub].ec‘z‘ to 1ts fiee use, [206] the state’s property is limited to what each
individual is obligated to contribute towards shouldering the state’s
burdens.

With respect to those things that he has not contributed to the state’s
fands, tl'.le individual is completely free; regarding these things, he is not
mtertwined with the whole of the body politic, but remains ;n indivi-
dual: a free person, dependent only on himself. It is precisely this
fret?dom that is secured for him by the state’s power and for the sake of
which ?l.one he has entered into the contract. Humanity separates itself
from citizenship in order to elevate itself with absolute freedom to the
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level of morality; but it can do so only if human beings have first existed
within the state. But, insofar as the individual is limited by the law, he is
a subject, subordinate to the state’s protective power within the sphere
left over for him. The contract was made with the individual only on the
condition that he contribute to the whole: thus, the contract is canceled
as soon as the citizen does not contribute. Thus each individual
continually pledges all his property as a guarantee that he will con-
tribute, and he will forfeit it, if he does not contribute what he owes. The
whole, or the sovereign, becomes his judge (since he himself withdraws
from participating in this whole), in which case he and everything he
owns become subjected to the whole: and all this together constitutes the
subjection- contract, which, however, is merely hypothetical. Thus, if I
fulfill my duties as a citizen continually and without exception (which
obviously entails that, in relating to other individuals, I do not transgress
the limits to my freedom prescribed by law), then, as far as my public
character is concerned, I am simply a participant in this sovereignty,
and, as far as my private character is concerned, I am simply a free
individual, but never a subject. I would become a subject only if 1 failed
to fulfill my duties. — If there is a penal law dealing with such cases (as
one would expect), then the individual can pay a penalty for his faulg,
and thus retain the whole of his possessions by giving up a part of them.

And thus our investigation returns into itself; and the synthesis is
complete.

[207] The civil contract is one that each individual makes with the real
whole of the state, a whole that forms and maintains itself bv means of
the contracts that individuals make with one another; by virtue of the
civil contract, the individual merges with the whole of the state as re-
gards some of his rights, but receives in return the rights of sovereignty.

The two parties in this contract are the individual on one side, and
the body politic on the other. The contract is conditioned by the free,
formal will of both parties to enter into contract with each other. The
material will concerning which the parties must reach agreement aims
(from the one side) at a particular portion of property, and (from the
other side) at the renunciation of all other property plus a particular
contribution to the protective power. Through the contract, the citizen
(for his part) acquires a secure portion of property, while the state
receives from him a renunciation of all his natural rights to what others
possess (which is necessary, if all the state’s other citizens are to have
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rightful possession of their things), as well as a particular contribyg
to the protective power. o
This contract is its own guarantee: it contains within itself th
sufficient ground of its fulfillment, just as every organic being h )
wi.thin itself the complete ground of its existence. For any person eithas
this contract does not exist at all, or, if it does, then it bin(’is hier
completely. Anyone who does not fulfill this contract is not a part of IT
an'd anyone who is a part of it necessarily fulfills it entirely. If Someoné
exists apart from this contract, then he stands outside every rightfy}
1'ela}t10n whatsoever and is rightfully excluded altogether from an
reciprocity with other beings of his kind in the sensible world. !

Corollary

So far as I know, the only way in which anyone until now has conceived
.of the whole of the state has been by thinking of an ideal aggregation of
individuals; and so true mnsight into the nature of this relation has been
9bst1'ucted. By merely aggregating individuals, one can unite anythin
nto a whole. In such an aggregation, the bond of unity exists only ii
our thought; and if we happen to think of the matter differently [208]
(which is contingent on our free choice), then what had been united will
be separated again, as before. One cannot comprehend the true unity, if
one ‘ha.s not demonstrated the bond of the unity apart from the come,pt
(This is how we express ourselves from the empirical standpoint; frorr;
the transcendental standpoint, we would have to say: “if one has not
demonstrated that which rationally necessitates this unity.””y We have
demonstrated this in our presentation. That is, in the coﬁcept of who is
'to be protected, all individuals merge into one, because of the inevitable
indeterminacy concerning which individual will need visible protection
gnq — even more importantly — concerning which individuals beneﬁé
invisibly from the fact that the law holds bad wills in check, even before
they break out into action. ’

The. most appropriate image for illustrating this concept is that of an
organic .product of nature. This image has frequently been used in
recent times® to describe the unity of the different branches of public
3 (I){fant, fo;.e%xample, compares the state to an organism in the Critique of Judgment, *“The analogy

-« - direct natural purposes can serve to elucidate a certain [kind of] association [among
people], though one found more often as an idea than in actuality: in speaking of the complete

transformation of a large people into a state, which took place recently, the word organization was

frequently and very aptly applied to the establishment of legal authorities, etc., and even to the
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ower, but — so far as I know — it has not yet been used to explain the
civil condition as a whole. In a product of nature, each part can be what
it is only within this organic unity, and outside such unity, the part
would not exist at all. Indeed, if there were no such organic unity, then
absolutely nothing would exist, for without the reciprocal interaction of

organic forces that keep each other in a state of equilibrium, th'ere

would be no enduring form at all, but only an eternal struggle of being

and not-being, a struggle that cannot even be thought. Similarly, it is

only within the unity of the state that the human being attains a

particular place in the scheme of things, a fixed position within nature;

and each person maintains this particular place in relation to others and

in relation to nature only by existing in #his particular unity. Apart from

the state, human beings would experience only passing gratification, but

never the least concern for the future; and even this passing gratification

would be devoid of all rightfulness, because there would be others like

4s who had the same right to it. Nature constitutes herself by bringing
all organic forces into a unity; humanity constitutes itself by bringing
the free choice of all individuals into a unity. The essence of [209] raw
matter, which itself can be conceived only along with organic matter
and only as a part of the organic world-whole, consists in the fact that
there is no part in it that does not contain within itself the ground of its
own determinacy, there is no part in it whose moving force is not fully
explained by its existence and whose existence is not fully explained by
its moving force. The essence of organic matter consists in the fact that
there is no part in it that contains within itself the ground of its own
determinacy, there is no part within it whose motive force does not
presuppose the existence of something outside it and whose own
existence does not presuppose some motive force outside of it. The
same relationship holds between the isolated human being and the
citizen. The former acts merely in order to satisfy his needs, and none
of his needs are satisfied except through his own actions; he is what he is
externally only by virtue of himself. The citizen, by contrast, has
various things to do and leave undone, not for his own sake, but for the
sake of others; his highest needs are satisfied by the actions of others,
without any contribution from himself. In the organic body, each part

entire body politic. For each member in such a whole should indeed be not merely a means, but
also an end; and while each member contributes to making the whole possible, the idea of that
whole should in turn determine the member’s position and function” (p. 254n).
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cpptmually preserves the whole, and by doing so, is itself preserved:

citizen relates to the state in the very same way. ,And in fact in\::;  the
case as well as in the other, this preservation of the WhOI,e do o
require any special arrangement; each part, or each citizen. pr . .Ilot
iny itself in the place that has been determined for it by the ’WI}JI fisel e
in the very act of doing so, it preserves the whole in this particulz ?) .
and precisely because the whole preserves each part in its pl ot
whole returns into itself and preserves itself, PHee the
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[210] Second section of the doctrine of political right
' On civil legislation

§18
On the spirit of the civil or property contract

(I) The contract described above concerning property in general,
which constitutes the first part of the civil contract, grounds the relation
of right between each individual and all other individuals in the state. It
s therefore the foundation of what we call civil legislation, civil right,
and so forth. Thus we need only give a complete account of this
contract, in order to exhaust the object of our investigation in the
present section, i.e. civil legislation.

As we have shown above, original right consists essentially in an
ongoing reciprocal interaction, dependent only on the person’s own
will, between the person and the sensible world outside of him. In the
property contract, a particular part of the sensible world is allocated
exclusively to each individual as the sphere of his reciprocal interaction
with it; and this part of the sensible world is guaranteed to each
individual under these two conditions: (1) that he refrain from dis-
turbing the freedom of all others in their spheres, and (2) that, in the
event that these others are transgressed against by some third party, he
will contribute towards their protection.

At first; a sphere for the exercise of his freedom, and nothing more, is
allocated to him. This sphere contains certain objects, as determined by
the freedom that has been granted to him. Thus his right to have property
in these objects extends as far as the freedom granted to him extends, and no
further. He acquires such objects only for a particular use; and it is only
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